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ALLEN v. Morcan. 


Garnishee in attachment answers that defendant held his note far 
$1200, to which he has a set off, and until settlement he knows not 
what is due; judgement cannot be rendered against the garnishee 
for the $1200, subject to the set off. 


JUDGE GAYLE delivered the opinion of the Court. 


ALLEN was summoned as garnishee on an attachment 
issued at the suit of Morgan, and returned to Madison 
Circuit Court ; and in his answer stated that he had given 
to the defendant his note for $1200, due 25th December, 
1824, which was yet outstanding ; that he has matters of 
set off against the note, but does not know to what amount, 
until a settlement with defendant. 

The Circuit Court rendered judgement against Allen 
for the $1200, “‘subject to said offsets in his garnishment 
mentioned,” and he now assigns as error, that the judge- 
ment does not shew any amount due, and that the answer 
does not contain sufficient certainty to be the foundation 
of a judgement. 

It was contended in the argument that Allen was bound 
to know the amount due to him from the defendant, and » 
if judgement has been rendered against him for toomuch, 

o 


~_ 





10 


CASES DETERMINED IN THE 


& 


JANUARY i827. jt must be attributed to his own negligence. If the an- 
ae nd swer was unsatisfactory, it was competent for the plain- 
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Morgan, 


tiff in the attachment, to require one more certain, or to 
have formed an issue, by which the sum really due could 
have been ascertained. But he has thought proper to rely 
entirely on the answer, and the facts therein stated must 
be taken as strictly true. If a jury had returned a special 
verdict, setting out the facts as stated in this answer, it 
would not have authorized the Court to, render judge- 
ment for any amount. Let the judgement be reversed 
and the cause be remanded. 


Ketty and Hutcuinson, for plaintiff. 


Cray and M‘Ciwna, for defendant in error. 





ALLEN v. Hays. 


To authorize a summary judgement against the security en a bond for 
the delivery of property taken in execution and claimed by a third 
person, the sheriff must have returned such bond forfeited. 


JUDGE WHITE delivered the opinion of the Court. 


An execution, issued at the instance of Hays, had been 
levied ona slave as the property of John Cox. Lynden 
Crocker claimed the slave, and entered into bond as re- 
quired by the statute, with Allen his security, conditioned 
to return the slave, &c. A trial of the right of property 
being had, it was adjudged to be in Cox, the defendant to 
the execution. Crocker having failed to deliver the slave 
as required by the condition of the bond, the sheriff filed 
the bond in the clerk’s office of Dallas Circuit Court, (from 
which the execution had issued,) but without any return 
endorsed. Hays, having given ten days notice, recovered 
a judgement against Allen, as security of Crocker, by mo- 
tion before Dallas Circuit Court. 

A bill of exceptions was taken, the matter of which is 
here assigned as error. 


« Laws Alsi, The statute * requires that if the property be not deli- 





vered to the sheriff, he shall forthwith return ‘the bond to 
the clerk’s office, &e, We believe that a technical return, 
and not a mere filing of the paper in the clerk’s office, was 
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here meant. That it is the duty of the sheriff to endorse JANUARY 1827. 
en the bond so returned, the failure to deliver the property ““v™ 
according to the condition. This not having been done, 4¥™ 

’ the Circuit Court erred in awarding execution against the = #*7™ 
security, and the judgement must therefore be reversed. 





Bruce v. Epwarps. 


th debt, it is a good bar that defendant was security, and that after the 
note was due and while principal was solvent, he gave notice though 
not in writing, and requested plaintiff to sue principal, and that 
plaintiff neglected to sue until principal became insolvent. 


Epwarps brought an action of debt against Bruce in 
Lauderdale County Court, on a joint promissory note of 
Caleb S. Manley and Bruce. Bruce plead that he execu~ 
ted the note as security for Manley; that after its maturity 
and before the commencement of the suit, and while 
Manley was solvent and able to pay the debt, he gave 
notice to plaintiff, and requested him to sue Manley and 
use all necessary means to recover the money of him; but 
that plaintiff, intending to defraud the defendant, did not 
institute suit or use the necessary diligence, but neglected 
doing so until Manley had become. insolvent. 

The plaintiff replied, that the defendant had not given 
him notice in writing, to which replication there was a 
demurrer and joinder. The Circuit Court overruled the 
demurrer, and Bruce prosecuted a writ of error to this 
Court. 





JUDGE TAYLOR delivered the opinion of the Court. 


THERE is no instance in which the law does not look 
favorably on the situation of securities and extend to them 
every assistance to secure the payment of the debt by.the 
principal. So strict has been the construction in favor 
of this class of debtors, that any material alteration of the 
contract, without the express consent of the security, ter- 
minates his responsibility. In this case no injury could 
have resulted to the holder of the instrument by pros 
ceeding, upon receiving notice to sue the principal, for he 
might have sued the security also at the same time. To 
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JANUARY 1827. say that a security should always pay the debt and resort 
ee ©. the principal for his indemnity, would often, without 
ve sufficient reason, lay on him a burthen too hard to be 
Bdwanls. borne. The case in 13 Johnson, 174, clearly supports 
the plea and tends to confirm the opinion of the Court 
@ Laws Ala, 451. that it is good at common law. As to the statute, ¢ its 
title shews that it was enacted “for the relief of securities;” 
a construction which would give it the opposite effect 
surely would not be correct. It is believed, however, that 
the statute and the principle at common law, are. distinct 
in their effects. To make a plea of this nature available 
at common law, it is necessary to aver and prove, that the 
principal has become insolvent after notice given to sue 
him, and that the means of recovering the debt of him 
have been lost by the negligence of the plaintiff. By the 
statute, it is only necessary to aver that notice in writing 
was given, and that the plaintiff did not use due diligeace. 
The statute is cumulative. 
It was insisted in the argument, that to authorize such 
a plea as this, it must appear on the face of the note, that 
the defendant was security. But no good reason can be 
perceived for his not being permitted to av@ér and prove 
this fact as any other; such proof does not contradict, 
or in any way affect the obligatory force of the instru- 
ment. 
Let the judgement be reversed and the cause be re- 
manded. 


Coatter, for plaintiff. 
Martin, for defendant in error. 


































Haynes v. Woops. 


The common counts in assumpsit not supported by evidence, that 
defendant had agreed to board plaintiff for a year. 


In Dallas, Circuit Court, Haynes declared against 
Woods in assumpsit for $500, the price of a lot in Selma, 
sold tohim. The declaration contained the other common 
counts for work, &c. goods, &c. sold, and guantum vale- 
bat for the lot. Pleas, non assumpsit and statute of limi- 
tations ; and issues. 
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Verdict and judgement for defendant. JANUARY 1827, 
On the trial the plaintiff proved, that he sold to defen- =—~-w 
dant the lot for $105, and twelve months board, to be = #*"* 
furnished by defendant to him, in the town of Selma, and — Woods: 
| that the board was worth $20 per month. He admitted 
: the payment of the $105, and claimed only, the price of 
| the board. This being all the testimony offered by the 
plaintiff, the Court charged the jury, that the contract 
proved was variant from that stated in the declaration, 
that the plaintiff was not entitled to recover, and that they 
must find:for the defendant. The plaintiff took a bill of 
exceptions to the charge, and assigned the matters there- 
of as error. 

H. G. Perry, for plaintiff in error. 

If the contract had been wholly performed on one 
side, and nothing remained, but a debt to be paid on the 
other, the general form of declaring is sufficient. Haynes 
had conveyed the lot; Woods had paid $105; twelve 
months board, amounting to $240, remained to be paid. 
He failed to furnish the boarding within the time contract- 
ed for, and the plaintiff was at liberty to proceed for its va- 
lue. If the deféndant had offered the boarding it should have 
been shewn by his plea and proof. The decision goes 
to deprive the plaintiff of the greater part of the price of 
his lot. A technical and antiquated fiction of law, against 
the truth of the facts defeats the ends of justice. The 
matter contracted for was the lot ; the manner of payment 
was a collateral matter, not of the essence of the contract, 
though the indulgence of the plaintiff to defendant, as to 
the time and manner of payment, mighthave been matter 
of defence. If the count on the guantum valebat had 
stated that the lot was worth $600, would it not have 

' been sustained by proof that defendant had agreed to give 
$500 for it? Yet this would have been as much proof of 
a special contract as the proof in the case atbar. For 
what are material and what immaterial variances, I refer 
to 2 Barn. & Ald. 301, 335—1 Ch. Pl. 307—2 East 452, 
502—3 Cranch 208—2 Mass. 222—7 John. 324. 

But the Court charged the jury that they must find for 
the defendant. ‘That there was error in this seems be- 
yond doubt ; whether the contract was proved as laid, was 
matter for the determination of the jury and not of the 
Court. It appears from the record that the court charg- 
ed the jury what their verdict should be. 


W. Crensnaw, for defendant in error. 
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sanvarvise. JUDGE WHITE delivered the opinion of the Court. 


Woods. 
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By thecontract as proved, the defendant was to pay the 
greater part of the price of the lot iepcambibg. This, from 
the admission of the plaintiff, was the only part remaining 
unpaid. This, differs from a payment in money. The 
defendant could not have performed this part of his con- 
tract until the plaintiff had offered to board with him, and 
it was necessary that the plaintiff should have made this 
offer to render his right.of action complete. Ifso, it was 
necessary to prove it, and if necessary to prove it, he 
should have alleged it in his declaration. But such an 
averment would have been unintelligible, unless accom- 
panied by a statement of the contract from which his 
right to demand the boarding arose; the contract then 
should have been declared on, It was too special to be 
given in evidence under the common counts. 

The judgement must therefore be affirmed. 


Jupcs CrensHAw not sitting, 





BrAuAN v. DEBRELL. 


1, In assumpsit against endorser of a bond, that ‘‘defendant did not 
pay according'to the tenor and effect of the writing,” &c. is sufficient 
assignment of breach. 

2, Commission to take deposition of witness issues on the affidavit 
of the attorney, that he believes that his testimony is material and 
has been informed that he resides in Tennessee; time of notice not 
set out by clerk, but time for taking set forth in the commission and 
notice given on day it issued—Deposition may be read. 


JUDGE TAYLOR delivered the opinion of the Court. 


Tuis was an action of agsumpsit by Debrell, the en- 
dorsee, against Brahan, the endorser of a bond. 

It is assigned as error, that no sufficient breach is 
alleged in the declaration. 

The declaration, after describing the bond and endorse- 
ment, and avering a demand, proceeds to state the liabili- 
ty and undertaking of Brahan, the endorser, to Debrell, to 
pay the money “according to the tenor and effect of the 
writing.” The breach alleged is, that Brahan did not 
pay the said Debrell “according to the tenor and effect of 
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applied, allege a breach of a duty which the endorser was 
not bound to perform; for he does not become liable un- 
til the obligor has failed to pay the bond according to its 
“tenor,” and itis by the effect of the endorsement that the 
endorser is made liable. But there is no doubt but the 
breach would have been well laid, if the allegation had 
been, that Brahan had not paid the money to Debrell, 
omitting the words “‘according to the tenor and effect,” 
&c., and I am of opinion that these words may be rejected 
as surplusage. 

It is further assigned, that the Court erred in admitting 
the deposition of Wm. B. Haley to be read, as set forth 
in the bill of exceptions. 

The dedimus appears to have issued on the affidavit of 
Mr Hutchinson, attorney for Debrell, stating his belief 
that the testimony of Haley would be material on the 
trial, and that he was informed that he resided in Ten- 
nessee. In the dedimus, the clerk set out the time and 
place for taking the deposition, but did not, as required 
by the statute, prescribe the notice to be given. These 
are stated in the bill of exceptions, and now insisted on 
here as the grounds on which the deposition should have 
been excluded. . 

In order to prevent injury to suitors from the mode of 
obtaining testimony, in which the opposite party is often 
not present to cross examine, which, by unfair and frau- 
dulent practices, may be perverted in writing it down, or 
altered after it has been written, it has been the uniform 
rule in all courts to exclude a deposition where any thing 
required by the words of the statute, authorizing it to be 
taken, has been omitted. if such omission can possibly 
produce injury to the opposite party. But if it appear 
that no injury can possibly result from the omission, the 
courts have as uniformly determined, that it shall not 
exclude the deposition. Thus, if no notice be given, but 
the adverse party attends and cross examines, as all the 
benefit has been had which a notice could give, the depo- 
sition shall:be read, although the statute makes no such 
exception. 

In this case, oath was made of the materiality of the 
testimony of Haley, according to the belief of the affiant. 
In a majority of cases, this is all that could with propriety 
' be stated on oath. The affidavit of the attorney (for it is 

not the party who swears,) further states, that he is in- 
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said writing.” It is true that these words, when strictly JaNvaRyYsz7. 
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- CASES DETERMINED IN THE 
: 


JANUARY 1837. formed “that the witness resides in Tennessee.” If the 





information was incorrect, the adverse party by proving 
that the witness resided in this State, could have excluded 
the depositicn, and he could not have been injured by 
such an affidavit being deemed sufficient. 

It appear8 by the record, that the notice was given to 
Brahan on the day on which the dedimus issued. The 
clerk could not have prescribed a longer time for the no- 
tice than intervened between issuing the commission and 
the day which he had prescribed-in it for taking the de- 
position, and it may be said that he has in effect directed 
the time of notice. 

The Court are unanimously of opinion, that the judge- 
ment be affirmed. 

M‘Kinxey and Hopxins, Ctay and M‘Cuiunc, for 
plaintiff. 

CampBELL, Ketty and Hutcuinson, for defendant in 
error. 





Bumpass et al. v. RicHarpson. 


Trustees appointed to sell town lots with power to appoint successors: 
Ona note to them an action will not lie in the names of the succes- 
sors. 


In Lauderdale County Court, Gabriel Bumpass, M. H. 
Buchannon, J. Terrell, H. Stockton and J. Davis, brought 
an action of debt against Matthias.Richardson, ona wri- 
ting obligatory, payable to said Bumpass, Buchannon, 
John M‘Cracken, German Lester and Tyree Rhodes. 
The declaration sets out that Bumpass, Buchannon, 
M‘Cracken and others, their associates, purchased a tract 
of land jointly, laid the same out into town lots, by the 
name of the town of Waterloo, and appdinted Bumpass, 
Buchannon, M‘Cracken, Lester and Rhodes,, trustees to 
manage the business of the company, with power to ap- 
point successors to any of them who die or resign. That 
the writing obligatory was made payable to them as such 
trustees. That M‘Cracken, Lester and Rhodes resigned, 
and the plaintiffs, Terrell, Stockton and Davis, were duly 
appointed their successors, &c. General demurrer and © 
joinder. 
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plaintiffs brought the cause to this Coart, and assigned as 
error, the judgement on the demurrer. 


JUDGE GAYLE delivered the opinion of the Court. 

Tue trustees had a right to sue in their individual 
names on contracts made with them as trustees, and to 
treat the addition as mere description. But this suit was 
not brought in the names of the trustees to whom the 
bond was payable, but in the names of only two of the 
obligees, and of Terrell, Stockton and Davis, the succes- 
sors of the other three. * An action cannot be sustained 
in the names of the successors who were not patties to 
the contract, and had no legal interest ia it. ‘This kind of 
succession would give to the trustees the perpetuity of a 
corporation. “The action should have been brought in 
the names of the trustees to whom the obligation was 
given, or of the survivors of them. 

The judgement must be affirmed. 


SnortrivGeE, for plaintiff. 
Martin, for defendant in error. 





Byrne v. Hatt. 


Endorsement of writ describes the contract a3 under seal; declaration 
as apromissory note; judgement by default. “The variance is not 
material. 


JUDGE TAYLOR delivered the opinion of the Court. 


Tue endorsement on the writ describes the cause of 
action as a note under seal. The declaration asa pro- 
missory note with a scroll annexed: there was judgement 
by default and the, variance is now assigned as error. 

It is considered that this variance is not sufficient to 
reverse the judgement, even if the court would look to 
the endorsement for that purpose. By the endorsement 
the defendant had sufficient notice of the matter he was 
called on to answer. Let the judgement be affirmed. 


Martin, for plaintiff. 
Coanter, for defendant in error. 
3 








The County Court sustained the demurrer, and the JANuaRy1627. 


Bumpass, et. al, 
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CARTER v. DapDe. 


In assumpsityif verdict be for less than $50, and the plaintiff does not file 
his affidavit as required by the statute, he cannot have judgement, 


JUDGE WHITE delivered the opinion of the majo- 
ritv of the Court. 


Tue only error assigned is, that the Court had no ju- 
risdiction of the amount in controversy. It was an action 
of assumpsit, in Clarke Circuit Court. The declaration 
claimed two hundred dollars for goods, &c. sold and de- 
livered. On the general issue, a verdict was rendered 
for the plaintiff for thirty-nine dollars thirty-two cents. 
There was no motion for a fon suit, or affidavit filed by 

@ Laws Ala. 156, Plaintiff as authorized by the statute, “ but the Court ren- 
dered judgement in favor of the plaintiff for the amount 
assessed by the jury. 

The Circuit Court has no original jurisdiction of an 
action ex contractu, when the amount in controversy is 

6 Constitution less than fifty dollars, ° and as the plaintiff did not file his 

Ala, art. 5, sec. 6. ° ° 4 : ° 
affidavit to authorize a judgement on the verdict, a majo- 
rity of the Court are of opinion that it was erroneously 
rendered. Let the judgement be reversed. 


Goopk, for plaintiff. 
Rust, for defendant in error. 
The Chief Justice not present. 


Note. In the case of Howard 'v. Wear, [Minor’s Ala. Rep. 84,] des 
cided at December term, 1822, the contrary doctrine appears to have 
been held , 

See Curtis v. Gary, Minor’s Ala. Rep, 118. 





DERRICK V. JONES. 


JUDGE WHITE delivered the opinion of the Court. 

Tue judgement appears to be for ten dollars more 
damages than are laid in the declaration. This is assign- 
ed as error. Let the judgement be reversed and the 
Cause remanded. 


KELLY and Hutcuinson, for plaintiff in error. 
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Bumpass v. WEBB. 


1, If defendant offer in evidence an answer in Chancery, and read a 
y part f it, consenting that the whole may be read for the pluintiff’s 
benefit; plaintiff’s counsel, in the concluding argument, may read 
to the jury the residue of the answer and exhibits. 
- 2. If plaintiff and defendant purchase land m partnership, plaintiff 
may maintain an action at law, for what he has paid beyund his pro- 
portion. 


AssumpsiT in the Cireuit Court of Lauderdale county, 
by John Webb against Gabriel Bumpass, for money had 
and received, paid and advanced, &c.;,general issue. Ver- 
dict and judgement for plaintiff. 

On the trial, the defendant offered in evidence, the 


_—= ss ww & 


’ plaintiff’s answer, and exhibits annexed, to a bill in 
Chancery of Bumpass complamant v. John and Jesse 
Webb, to prove, that the defendant in this action and 


said John and Jesse Webb were partners in the transac- 
tion which produced this suit, and read a part of the an- 
swer and exhibits, and assented that the counsel for the 
7 plaintiff might read the whole. The plaintiff’s counsel 
: did not read any other part of the answer, until after he 
had opened the cause, ana the defendant’s counsel had 
replied before the jury, and then the plaintiff’s counsel, 
in the concluding argument to the jury, read the residue 
of the answer and exhibits, to which the defendant object- 
ed, and the ebjection was overruled. 

The defendant by his counsel moved the Court to in- 
| struct the jury, that if they believed that the plaintiff and 
a defendant had purchased the land in partnership, that the 
plaintiff could not in this action recover of the defendant 
if the excess paid by him, above the payment made by: de- 
fendant; which instruction the Court refused to give. 
To all of which the defendant excepted, &c., and assigned 
here as errors, the matter in the bill of exceptions. 





SuortTaipGE and Ets, for the plaintiff. 
Coa ten, for the defendant in error. 


JUDGE CRENSHAW delivered the opinion of the 
Court, 


; Tue defendant introduced the answer and exhibits as 
evidence, assenting that the plaintiff might have the entire 
benefit of them. ‘The whole of them was then before the 


as 
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JANUARY 1827. jury, and either party, at any stage of the argument, had 
“~~ aright to refer to, and to read_all or any part of them. 
“——e Thoagh a partner cannot maintain an action at law, 
Web. _ against his copartner, on a transaction concerning the co- 
partnership, he may maintain such action for the excess 
-which he has contributed over and above his proportion 
of the joint stock. 

If the contract was, that each party should contribute 
equally to the purchase of the land, and the plaintiff in 
the action contributed more than his part, the excess was 
money paid and advanced to the defendant’s use, and re- 
coverable in an action at-law. Let the judgement be 
affirmed. 





JupGe GayLe not sitting. 








Pace v. Dossery. 


1. An amendment made in the Court below, pending the writof error, 
cannot affect thescosts in the Supreme Court. 

2. Plea that the matter in controversy has been determined by the 
judgement of a justice is not good, unless it shew conclusively that 
the trial before the justice was ou the merits. 


Trover by Dossey against Pace, in Morgan Circuit 
Court, for a bank note of $50. Defendant plead, 

1. Not guilty. 

2. That in a suit by plaintiff against him before J. T. a 
justice of the peace of said county, judgement was ren- 
dered in his favor, which judgement remains unreversed 
or otherwise vacated, and which suit and judgement em- 
braced and determined the matter of eontroversy involy- 
ed in this suit. 

Issue on the 1st plea; demurrer to the 2nd. 

October 1823,  ‘»t the succeeding term * the cause was submitted to 
arbitration, andthe award returned by the arbitrators was 
setaside. At April term, 1824, there was a verdict for 
plaintiff and a new trial awarded. At October term, 1824, 
verdict for plairtuff £60, and judgement. On the 20th of 
April, 1825, Pace.sued out a writ of error. In the tran- 
script sent up, the demurrer:to the second plea did not 
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upthe entry of the judgement of the Circuit Court on the a 


demurrer. With the certiorari, was returned a transcript 
shewing that in the Circuit Court at October term, 1826, 
“ agreeable to a motion made at last term, and continued 
until this term, and it appearing that at April term, 1825, 
it was adjudged that the demurrer to the second plea be 
sustained, and that the clerk omitted to enter said judge- 
ment.” Therefore, said judgement was then entered as of 
April term. 1825, , : 

Pace assigned that the Circuit Court erred, 

1. In entering judgement nunc pro tunc when the mat- 
ter omitted had been assigned as error. 

2. In sustaining the demurrer. 

3. If the first assignment be sustained, the record shews 
an issue in law not determined. 


Kexry and Hutcuinson, for plaintiff. 
Cray and Campse xt, for defendant in error. 


JUDGE SAFFOLD delivered the opinion of the ma- 
jority of the Court. 


Tue authority and necessity for rendering judgement 
nunc pro tune in cases similar to this, is well established 
by the practice of this and of other Courts; but it is ob- 
jected that the entry was made after the writ of error had 
issued, and the omission had been here assigned as error. 
The authority so to amend the record as to make it cor- 
respond with the truth of the adjudication was the same, 
whether the writ of error had issued or not; but if there 
was a defect which would have been fatal, and it is cor- 
rected after the writ of error issued, the costs accruing on 
the writ of error are to be adjudged against the party for 


whose benefitthe amendment has beea made. * But in this « Erown & Par 
sons Vv. aver 
Mincr’s Ala. Rep 


case there was an issue in fact involving the merits, and 
an issue in law on the special plea. The usval and al- ** 
most invariable practice in the Circuit Courts is to deter- 
mine the issue in law before trying the other, if both are 
relied on; and it often happens at the trial that the issue 
in law is withdrawn, waived, or adjudged, and the entry 
is omitted by the clerk as in the present case. It is be- 
heved to be a correct rule supported by authority, and the 
previous practice of this Court to prestime, (if there be no 
shewing to the contrary,) that the issues in law were regu- 


appear to have been disposed of. At July term, 1826, a JANUARY 1827. 
certiorari was awarded to defendant in error, to bring “V™ 


Dossey. 





2\ 


a 


22 CASES DETERMINED IN THE 


JANUARY 1827. larly disposed of in a manner corresponding with the 
“~~ judgement though the record may not shew it. 

ey For these reasons, the amendment is deemed unimpor- 

Dosseys ~~ tant to the decision on the writ of error. 

As to the merits of the plaintiff’s demurrer to the se- 

cond plea, the action was trover for a bank note of $50. 

Did this plea express, or sufficiently imply, that the mat- 

ter in controversy was cognizable before the justice of the 

peace, or that the trial and judgement betore him were on 

the merits? If interest or damages were claimed, (as the 

presumption is,) the justice had not jurisdiction of the 

amount in controversy. The averment of the plea, that 

the suit and judgement before the justice, ‘‘ embraced 

and determined the matter in controversy involved by 

the suit in this behalf,” is in language too indefinite to 

shew satisfactorily that a trial was had before the justice 

on the merits. Had the suit been dismissed, or anon suit 

entered, the same language might with equal propricty 

have been used, unless a different construction is to be 

given to the averment, that the controversy was thereby 

d« termined ; and this would seem to involve a question of 

law which the party pleading had not the right to deter- 

mine. A majority of the Court are of opinion that the 


plea should have shewn conclusively that the trial was on 
the merits. Judgement affirmed. 


Jupces Tayxor and WuiTE not sitting. 





Reap v. Coker. 


The statute of 1807, enacting that no frecholder shall be sued out of 
the county of his permanent residence, extends to suits before jus- 
tices of the peace. 


‘ JUDGE CRENSHAW delivered the opinion of the 
ourt. 


Tuis was an action before a justice of the peace, by 
Read against Coker, in Dallas county. The justice gave 
judgement for the plaintiff; Coker appe led to the County 
Court, and there plead in abatement that at the com- 
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mencement of the suit,.he was, and yet is a resident JANUARY 1827, 
freecholder of the county of Bibb. The plaintiff demur- “~~~ 
red. The County Court overruled the demurrer and = 
gave judgement for the defendant. The plaintiff ap- Ck 
pealed to the Circuit Court, and assigned the above 
matters as errors. The Circuit Court affirmed the 
judgement of the County Court, and the assignments of 
error now present the inquiry, was the Circuit Court 
right? 
By the 12th section of the act of 1807, 4no freeholder a Laws Ala. 157 
shall be sued out of the county of this permanent resi- 
dence. By the 8th section of an act of 1819,’ any person 4 Laws Ala, «75. 
may be sued in the county where he may be found, if oath 
be made before the clerk or justice of the peace, that he 
has gone from the county of his residence to avoid the 
service of process. If there was any doubt as to the ap- 
plication of the act of 1807, to proceedings of a justice of 
the peace, it, must be removed by the above section of the 
act of 1819. which necessarily implies that if oath be not 
so made, the person to whom the privilege had been ex- 
tended by the first statute, shall not be sued out of the 
county of his residence. The act of 1819, in this respect ap- 
plies alike to all courts and all process by which suits may 
be commenced. The reason for the privilege as to a suit 
before a justice is the same asin the case of a suit before 
a Court of record. Let the judgement be affirmed. 


Finpiey & Cummins v. Wysen, for use of Colgin. 


A witness, at instance of one who is party in several suits, is enti- 
tled to his compensation in each case in which he is summoned. He 
may transfer his certificate and the holder can sustain an action in 
the name of witness for his use. 


JUDGE TAYLOR delivered the opinion of the Court. 

THE principal question in this case is, can a witness 
who has been summoned at the instance of a person who 
is a party to more than one -uit, at issue in the same 
Court and at the same time, prove his attendance and be 
entitled te compensation im each case, or in one only? 
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JANUARY 1827. The Court are of opinion that. the witness has the same. 

_<Y™~— right to. compensation in all and each of the cases, that he 
Finley & Cum- ould have in one, if but one was pending. He is equally 
bound to attend in all, and if he fail to do so, equally lia- 
ble to be fined, and toan action for damages in every case 
as in one. 

There can be no error in institu!ing the suit in the 
name of the witness for the use of another. The witness 
had a right to transfer his certificate by delivery, and to 
authorize the holders to use his name to recover the 
amount. The judgement must be affirmed. 


v. 
Wryser, use, &e. 


Jupce Gay te not sitting. 
Perry, for plaintiff. 
Owen and Et tts, for defendant in error. 





Hicu v. STAINBACK. 


1. In trover for slaves by trustee for the benefit of an infant, the uncle 
of the infant is a competent witress. 

2. Ifa father sends slaves to his son-in-law shortly after his marriage, 
and has-siid that he has given them to him, his declarations made 

afterwards that he has not given but only lent them, are not admis- 

sible evidence. 


Tuts was an action of trover in the Circuit Court of 
Morgan county by Stainback v. High, for three negro 
slaves which he claimed under the will of Samuel Lyle, 
bequeathing to him in trust for the use of Mary High, 
daughter of testator, and wife of defendant, for her life, 
* and after her death to her heirs. 

On the trial, the plaintiff offered Thomas and Peyton 
Lyle as witnesses. They were brothers of Mary High, 
who had died, leaving but one child, Henry A. High. 
Defendant proved that plaintiff had been heard to say that 
he was not to pay the costs of this suit if he lost it, as he 
had somebody between him and danger, and the witness 
proving this, understood that the plaintiff meant Thomas 
and Peyton Lyles. The defendant objected to the com- 
petency of these witnesses, because they had promised to 
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pay the costs, and because if plaintiff recovered they JANUARY 1827. 


would be entitled to the property on the death of Henry 
A. High, the present ceste? que trust. The Court over- 
ruled the objection, to which the defendant excepted, &c. 
The defendant proved that he and Mary High, were 
married: in February, 1821, when he settled himself, and 
the negroes* mentioned in the bequest to the plaintiff 
were,then or shortly afterwards sent home to him; and 
that the testator Samuel Lyle, after the marriage said, 
that he had given tne defendant five negroes, the same 
number which was mentioned in the bequest. The plain- 
tiff offered evidence that said Samuel Lyle at other times 
had said, that he had not given, but had lent the negroes 
sent home with the defendant. The defendant objected 
to (Hits testimony, and the objection was overruled. To 
which the defendant excepted. High assigned here the 
matters of the several bills of exceptions as errors. 


Ketty and Hutcuinson, for plaintiff. 
Cray and M:Cuung, for defendant in error. 


JUDGE GAYLE delivered the opinion of the Court. 


NeiTHER of the objections to the competency of Tho- 
mas and Peyton Lyle as witnesses, should have been sus- 
tained. The understanding or impressions of the witness 
who proved what the plaintiff in the action had said, 
ought not to have been received as testimony, and the 
testimony as given, did not prove that there was any 
liability of these two witnesses for the costs of the suit. 

As to their interest in the slaves, it was too remote and 
contingent, to render it probable that it would ever vest. 
If this objection were good, relationship in any degree 
whatever, would render a’ witness incompetent. 

As to the second bill of exceptions, it appears that the 
defendant having proved a gift to him by the declarations 
of the testator, the plaintiff was permitted to give in evi- 
dence other declarations of the testator, and at other times, 
that he had not given. but had merely lent the slaves. 
When the right to property is conveyed, it cannot be re- 
vested by any thing which the party from whom it has 
passed may afterwards say, and any such declarations 
ought to be rejected. The Court are un nimously of 
opinion, that on this point the judgement must be reverse 
ed, and the cause be remanded. 


A 


High 


v. 
Stainback. 
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Warp v. Lewis. 


1. In proceeding ona writ of forcible entry and detainer, the justice is 
not required to record the whole of the evidence. 

2. The complaint describes the boundaries of the premises that p!ain- 
tiff claims bywirtue ofa fee simple, and says he was in pos ession; that 
defendant entered with force and strong hand and turned him out of 
possession: this sufficiently specifies the lands, plaintiff’s estate 
therein, and the injury. 

3. Since the act of 1823, the venire facias aval. other process might 
be executed by a constable. 

4. It is not necessary that any of the jury should sign the verdict, or 
that it should appear that the complaint was read to them. 

5. Jurisdiction of a justice on writ of forcible entry and detainer, is 
not in violation of the constitution. ’ 


JUDGE CRENSHAW delivered the opinion of Vag 
Court. nll 


Tuts was acase of forcible entry and detainer original- 
ly tried before a justice of the peace, in the county of 
Mobile. The jury found the defendant Ward guilty, and 
the justice awarded judgement of restitution. Ward ob- 
tained a certiorari, and the judgement was affirmed by 
the Circuit Court, and he now prosecutes a writ of error 
to this Court. 

Many assignments of error have been made. Such as 
are deemed worthy of consideration will be noticed un- 
der a few heads : 

First, second, third, fourth, fifth, and sixth, That it 
does not appear by the record that Lewis, the plaintiff, 
Was in possession ;that he proved force, or what was proved 
by the several witnesses; that the complaint does not set 
forth any estate in the premises known to the law; that it 
is repugnant, in alleging that he was possessed and dis- 
possessed of premises which he claimed by virtue of a fee 
simple title. 

The complaint states that Lewis, at thé time of the in- 
jury, was possessed of the premises, a lot in the city of 
Mobile, (describing its locality and boundaries,) which 
he claimed by virtue of a fee simple; and that Ward, with 
force and strong hand, unlawfully entered and expelled 
him from the peaceable possession thereof. 

It must be recollected that this is an injury to the pos- 
session or right of possession. and that by the 20th sec- 
tion of the act concerning forcible entries and detainers, 
there is an express prohibition to make any inquiry into 
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the estate or merits of the title. It was even technically JANUARY1827. 
correct, to allege in the complaint that the party was poss “~.™ 
sessed and dispossessed,notwithstanding the estateclaim- ‘;™" 
ed was a fee simple, and it was not necessary as has been , Lewis 
insisted, to allege that Lewis was seized of the premises. 

It was contended in the argument, that'as Courts of limit- 

ed jurisdiction should shew by their record every legal 

requisite to the exercise of their authority, it was essen- 

tial in this case that the record should exhibit the whole 

of the evidence given or offered on the trial, whether ob- 

jected to or not. 

By the 16th section of the statute referred to % the jus- @ Laws Ala. 373. 
tice is required to enter on his minutes or docket, among 
other thingsythe names of the witnesses, the admission of 
evidence abjécted to, the rejection of evidence offered, 
and all the proceedings had before him touching the com- 
plaint. It seems clear that no more of the evidence is re- 
quired to be recorded than such as was objected to, and 
thereupon admitted or rejected. The statute having spe- 
cified what part should he recorded, it follows that it does 
not require more tu be recorded. By the words “all the 
proceedings had before him touching the complaint,” we 
are to understand, not the evidence, but such other mate- 
rial proceedings as had not been enumerated. 

Seventh, cighth, ninth and tenth assignments. The 
sun’mons venire afd other process were not directed to 
the sheriff. It does not appear that the jurors were 
sworn. ‘The verdict was signed by a person as foreman, 
who does not appear to have been summoned as a juror. 
It does not appear that the complaint was read to the jury. 

It seems that*the summons and otiter process were di- 
rected toaconstable. By astatute subsequent to that of 
1805, ° itis made unlawful for a sheriff to serve civil pro- , 
cess issued by a justice of the peace. Civil process is ? 
that which calls upon a person to answer for a civil inju- 
ry. Criminal process issues to compel him to answer for 
a crime or misdemeanor, where punishment of some kind 
or other must be the consequence of conviction. Perhaps 
at common law a party might be indicted for forcible en- 
try and detainer, and on-conviction be punished by fine 
and imprisonment. But the case at bar was a proceed- 
ing for acivil injury, to recover possession of the premi- 
ses, not tu punish the defendant. This then was civil pro- 
cess, and propexlyedirected to the constable. 

The record does shew that the jury were sworn, 
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JANUARY 1837. and if it did not, to sustain the yudgement, it should be 
“™ presumed that they were, unless the contrary appeared, ¢ 
The verdict is signed, “Bloodgood, foreman.” The 
aGornee How Dame Of John Bloodgood appears in the venire. The 
hen Als magistrate has recorded, that John Bloodgood, with the 
rest of the venire, was sworn on the jury. -The law does 
not require that the verdict should be signed by the fore- 
man or any of the jury, but if it did, the omission of the 
christian name may be readily supplied by reference to 

the magistrate’s record. 

It is to be presumed that the complaint was read to the 

jury, unless the record shews to the contrary. 

I must confess that I have not met with a more com- 
plete and perfect’record in any case of forcible entry and 
“ detainer, nor one wherein the law has been#more strictly 
: complied with than this. 

Eleventh assignment. Justices of the peace have no ju- 
risdiction of complaints of forcible entry and detainer. 

With this assignment I-have considerable difficulty. 
By the 10th section of the 5th article of the constitution, 
the jurisdiction of a justice of the peace in civil cases, shall 
be limited to causes in which the amount in controversy 
shall not exceed fifty dollars. My opinion is, that in ordi- 
nary cases where the amount in controversy will necessa- 
rily be ascertained by the judgement, it shall not exceed 
fifty dollars, but in civil cases in which from their nature 
there can be no amount of money im controversy, the 
magistrate may have jurisdiction, and at least if such 
jurisdiction is not within the provision of this section of 
the constitution, it is not repugnant to it. Ina case of 
forcible entry and, detainer, the value ,of the premises 
cannot be inquired mto, and has no relation to the pro- 
ceeding. This statute then is not against the provisions 
: of the constitution. . Judgement affirmed. 

The Chief Justice not sitting. 

Acre, for plaintiff in error, cited 1 Cowp. 30—2 Cain 
373—5 John. 437—11 John. 442—4 Com. Dig. 354—8 
John. 44—Chiidress v. M‘Gee, Minor’s Ala. Rep 131—6 
Term R.375—3 Cain 259—2 Cain 96, 97=-1 Coke 118 a— 
3 Bl. Com. 85—4 Burrow 22, 44—1 Burrow 377—1 
Ld. Raym. 610—3 John. 340—2 Hawk P C. 41, s. 39— 
Laws Ala. 370—Constitution Ala. 926, s. 10. 


Hitcucock and Hate, for defendant in error. 


Note. See acts of 1825, p. 6, by which shetiff’s are authorized te 
Serve process in cases uf forcible entry and detaincr. 
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e Wricutr v. TuRNER. 


ie 
id Plaintiff ayrees to serve defendant three months, at ten dollars a 
month; the contract is entire; and if he leave the service befée . 
S the expiration of the time, he cannot recover. : 
e JUDGE CRENSHAW delivered the opinion of 
o Court. 
TuIs was an appeal from a magistrate’s judgement. 
a the Circuit Court, as appears by the bill of exceptions, 


Wright the plaintiff, proved that under a contract to serve 
x the defendant three months, at $10 a month, he had serv- 
! ed defendant about one month and eight days, and then 
y against defendant’s consent, left his service; that when 
he left defendant’s service, he offered to give him a due 


i bill for his wages for the time he had served. The Cir- 
cuit Court gave judgement for the defendant. And 

’ Wright now assigns this as error. & 
The contract was entire. As the plaintiff left the de- 
' fendant’s service without his consent, he is not entitled 


to recover even for thesfime he had served. ‘The offer to 
give a due bill, is to b@€onsidered as an offer on the part 
of the defendant to purchase his peace, and thereby to get 
rid of adispute, with perhaps, a troublesome man, and not 
as an assumpsit or acknowledgement of any debt. Let 
the judgement be affirmed. ; 

4 M'‘Kin ey, Hopkins and Urquu art, for plaintiff, cited 
4 Bos. and P. 351. 

Kexry and Hutcuinson, for defendant in error. 


Watnricur v. TownsLey and others. 


Issue on plea of covenants performed; defendant cannot en the ground 
that the suit is not brought by proper parties, exclude an instru- 
ment which is correctly described in the declaration 


JUDGE TAYLOR delivered'the opinion of the Court. 


In this case the only assignment of error is on the bill 
ef exceptions. The action was covenant. Defendant 
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JANTARY 1827. plead covenants performed, arid on the trial objected to 
the admission of the instrument offered in evidence as 
the foundation of the action. 
and The instrument is correctly set out in the declaration, 
but it is insisted that the suit was not correctly brought. 
The covenant appears to have been between the heirs of 
lava, by their attorney in fact, and the defendant. The 
ion was by Townsley, in right of his’ wife’ Gertrude, 
merly Gertrude Eslava, Miguel D., Jerome and Joa- 
im Eslava, heirs at law of Miguel Eslava. [t is con- 
tended that Townsley could not. maintain the action in 
right of his wife, but that she ought to have joined in it. 
‘Thedefendant, by pleading performance of the coyenants, 
could not/be permitted to exclude any testimony which 
went directly to the issue on that plea. He might have 
demurred 6f sought his remedy otherwise... As this is 
the only assignment, the judgement must be affirmed. 
Tue Curer Justice not sitting. 


Acrez, for plaintiff. 
Hitrcucock, for defendant in error. 
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Erskine v. M‘Lrnxvox. 


Payee of billafteracceptance, makega special endorsement ; not liable 
thereon to a remote .<ndorsee. 


A bill of exchange on Searcy, in favor of Erskine for 
q $80, drawn on 25th September, 1819, was accepted on 
-@ Ist April, 1821. Qn 24th October, 1822, Erskine as- 
signed it to Arthur M. Henderson by a special endorse- 
ment, making himself responsible if the drawee should 
prove insolvent. Henderson by precisely a similar en- 
dorsement, transferred it to M‘Lendon, who thereupon 
brought his action and recovered a judgement against 
Erskire in Madison County Court. Erskine here as- 
signed as error; that the declaration does not shew any 
privity of contract, between plaintiff and defendant. 


JUDGE WHITE delivered the opinion of the Court. 
Tur special endorsement was a special agreement be- 
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tween the endorser who made it and his immediate en- JANUARWs27. 
dorsee, and could enure to the benefit of no other person, ““Y™ 
unless with the privity and consent of the specialendorser. ""™ 
So far from this assent being shewn, the inference that it ™“Lenda 
was given, is excluded by the facts in the case. .M‘Len- 

don took the bill with tke special endorsement of Hender- 

son interposing between him and the liability of the first 
endorser. _ Erskine by his contract restricted his liability 

upon the ‘general principles of mercantile law, and there 

was no privity between him and M‘Lendon. Let the 
judgement be reversed. 


M‘Kixtey and Hopxrns, for plaintiff in error. 


Tue Strate v. Put. 


1. A prisoner indicted for a felony, found guilty, and judgement ar- 
rested, is liable to a second indictment. 

9. If not tried at or before the second stated term of the Court, and 
the delay is not on his application or with his‘consent, he must be 
discharged, although the trial has been prevented by the unavoida- 
ble adjournment of the Court. 


Art the March term 1825, of the Circuit Court of Tus- 
caloosa county, Phil, @ slave, was indicted and found 
guilty of an assault, with an intent to commit a rape. 
The judgement was arrested. At October term, 1825, 
an indictment for the same offence, charging the assault 
to have been on a free white woman, was returned a true 
bill. The venue was changed to the Circuit Court of 
Bibb county, in which Court, at November term, 1825, 
the prisoner plead a former acquittal ; and secondly, a for- 
mer conviction for the same offence ; and both these pleas, 
on the demurrer of the attorney general, were overruled. 

The prisoner thereupon plead not guilty. 

On the appearance of the jurors summoned for the trial 
of the prisoner, from the objections shewn to the Court, 
and the challenges made, so many were set aside that a 
sufficient jury was not left. The sheriff was ordered to 
return tales sufficient to complete the jury, and after- 
wards made his return that a sufficient number of jurors 
to try the prisoner could not be obtained at that term. 
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samaryisz7. At April term, 1826, on the second day of the term, and 
“~~ prior to that appointed for the trial of the prisoner, the 


“he State 
¥. 


Phil, 


presiding judge was informed of the alarming illness of 
his family, and’gave intimation that the Court would in 
a short time adjourn. The counsel for the prisoner mov- 
ed for his discharge; the solicitor resisted the motion, and 
declared’ that, but for the adjournment of the Court, he 
should be ready on the part of the State, to proceed with 
the trial on. the day which. had been appointed, and to 
which the jury had been summoned. The Circuit Court 
refused to discharge the prisoner, but referred to the Su- 
preme Court as novel and difficult, the points arising on 
this motion. At November term, 1826, of the Circuit 
Court of Bibb county, the prisoner was found guilty and 
sentence of death passed on him. 


Snortrivce and Ex xis, for the prisoner. 
Perkins, Attorney General, for the State, 


JUDGE GAYLE delivered the opinion of the Court. 
THE questions presented for the consideration of this 
Court are: Was the first trial a bar to the second in- 
dictment, and should the prisoner have been discharged 


at the second stated term of the Court, the trial not hav- 
ing been delayed athis instance. 

As to the first question, the indictment was held not to 
contain such a charge as would authorize any punishment 
to be inflicted. It was adjudged ill on te application 
and for the benefit of the prisoner, and he cannot now say 
that the judgement was arrested contrary to law. The se- 
cond indictment and prosecution infringes no legal or 
constitutional right. 

As to the second question, the 6th section of the act 


4 Laws Ala, 662, Of 1807, * provides “that if any person shall be commit- 


ted for treason or felony, and shall not be indicted and 
tried at or before the next stated term of the Court 
where the offence is properly cognizable, it shall be law- 
ful for the said Court, upon the last day of the term, to 
set at liberty such prisoner upon bail, unless, &c. ; and if 
such prisoner shall not be indicted at the second stated 
term after his or her commitment, unless the delay hap- 
pen on the application or with the assent of the def: nd- 
ant, he or she shall be discharged from imprisonment.” 

The Legislature have fixed the limit of imprisonment 
when there is no delay of trial at the instance of the pris- 
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ener, and in language unambiguous and imperative, have JANUARY 1827. 


declared that unless the delay happen on application or 
with the assent of the defendant, he shall be discharged 
from imprisonment. There ts no room fur construction, 
and the Court are not at liberty to derive any aid from 
considering what might be the views of the Legislature. 
We are therefore of opinion, that the prisoner Phil ought 
to have been discharged, that the judgement of the Cir- 
cuit Court be reversed for this error, and that the prison- 
er he discharged. 
Jupce CrensHaw not sitting. 





Lawrence, Rapetyve & Co. v. Rorerr WarE. 
+] 


In an original attachment, the affiduvit of a garnishee, taken before a 
justice of the peace, and without summons ; furnishes no foundation 
for proceeding against d -fendant. 


JUDGE GAYLE delivered the opinion of the Court. 


Tuts action is founded on an attachment issued by a 
justice of the peace, on the 16th of September, 1823, 
against the plaintiffs in error, who reside out of this 
State. The attachment was not levied on any article of 
property, but a summons for John Duncan jr. & Co., and 
others, as garnishees, was served by the sheriff, on the 
agent of Duncan & Co. requiring them to appear and 
say in what sum they were indebted to Lawrence, Rape- 
lye & Co. At the fall term, 1823, Ware filed his dec- 
laration, reciting that the defendants were attached by 
their goods, &c. At March term, 1824, a judgement by 
default was taken against the defendants, and against 
Duncan & Co. as garnishees, they having failed to ap- 
pear. The cause was continued till March term, 1825, 
when the default against the garnishees was set aside, 
and a scire facias, which had issued against them, quashed. 
At the ensuing September term, the affidavit of John 
Duncan jr., which had been taken before a justice of 
the peace, was brought into Court, in which he ace 
knowledged that he had certain notes in his possession, 
amounting to $344 70, for which sum, he agreed that 
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JANUARY1827. judgement should be entered against him, which was 
oN wa 
Lawrence, Rape- 
lye & Co. 


¥. 
Robert Ware, 


done. At the next term, a writ of enquiry was awarded, 
and a verdict returned for $2032 29, the iudgement for. 
merly rendered against Duncan set aside, and a judge- 
ment again entered against him. 

This cause was thus kept in progress from March 
1823, till September 1825. It does not appear that the 
defendants had any prop: rty in the state, which could be 
reached by an attachment. This being a proceeding in 
rem, must be founded ona levy of the attachment on pro- 
perty or on debts, &c. appearing by the answer of the 
garnishee in obedience to the summons, and one or the 
other is an indispensabl . prerequisite to any step to be ta- 
ken in the cause after the attachment has issued. In the 
present case, the property of the defendants was not af- 
fected by the attachment until after judgement by default 
had been taken, nor until the term at which final judge- 
ment was rendered, and the whole proceedings in the Cir- 
cuit Court up to this period, were irregular and erroneous, 

These matters are not embraced b. the assignment of 
errors but itis deemed proper to express an opinion for the 
purpose of regulating the practice in the Inferior Courts. 

The assignment is, that judgement was rendere:! against 
John Duncan, jr. as garnishee, on his affidavit before a 
magistrate, and without any summons executed on him. 
It so appears on the record. The affidavit was volunta- 
ry and not in obedience to any process. It is important 
that the examination of the garnishee should be in open 
Court, in order to protect the rights of absent defendants, 
and to prevent the abuses to which this mode of institu- 
ting an action is liable. The judgement must be reversed. 





Reynotps v. SPeEERs. 


The overseer ofa public road, is not authorized to take timber for re 
pairs, &c., without the owner’s consent. 


In the Circuit Court of Bibb couuty, Reynolds brought 
an action of trespass quare clausum fregit against Speers, 
charging that the defendant, as overseer of a road running 
through plaintiff’s land, cut down a number of his trees, 
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and took them, and a large quantity of his rails, and con~ JANUARY 1827, 
eo 
Reynolds 

: 


verted them to causewaying the road, without contract- 
ing with him for said timber, and against his will and 
consent. Lhe defendant plead, 1st, the gener:l issue; 
od. that he was overseer of a public road established ac- 
cording to law, which ran through the lands mentioned 
in the declaration, and that the timber cut and carried 
away, as complained of, was applied to the necessary re- 
pairs of the road, without any unne: essary waste. 

Issue on the first plea; demurrer and joinder to the se- 
cond. The Circuit Court overruled the dem -rrer, and 
rendered judgement for the defendant. The plaintiff ap- 
pealed to this Court and assigned as error, the judgement 
on the demurrer to the second plea. 


H. G. Perry, for plaintiff 


TuorincrTon, for defendant in error. 


JUDGE WHITE delivered the opinion of the Court. 

Tre second section of the act of December, 182%, “to 
reduce into one, the several acts concerning roads, Xc.,”’ 
provides, “that in those places where it is necessary to 
purchase timber to repair or causeway roads, the overseer 
of such road is hereby authorized, to contract for such 
timber as will be necessary to repair such road; and when 
timber cannot be had neara road, where it may be want- 
ing, theoverseer may contract for hauling the same, which 
contract shall be laid before the county judge and commis- 
sioners of roads and revenue, who are hereby authorized 
and required to order payment to be made for as much as 
they shall judge reasonable out of the county treasury.” 

Here then, the law provides the means by which over- 
seers of roads may discharge their duties to the public, 
without encroaching on the rights of the citizen. This 
statute, by providing that the overseer-shall contra: : for 
such timber as may be necessary to repair the road, clearly 
recognizes the entire right of property, and virtually pro- 
hibits taking the timber without such contract, nor will 
it do to say that these provisions were intended, only for 
cases where the timber is inconvenient, and on the land 
of another than him through whose land the road passes. 
Wecannot conceive why an overseer should havea greater 
right to use the timber growing on the land through 
which the road runs, than that of other land. True, it 
would generally be the most convenient, but the law pro- 


Ss peers, 
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JANUARY 1827. yides, that when it cannot be had near a road, where it 
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may be necessary, the overseer may contract for hauling 
it. This means, where the timber cannot be had by con- 
tract in the manner prescribed by the act, by gift or other- 
wise, consistently with the rights of property,and by no 
means implics that the overseer mav take the timber 
which is convenient to the road, without the owner’s 
consent. 

We are therefore of opinion, that the Circuit Court 
erred in overruling the demurrer to the second plex of 
the defendant, and that the judgement must be reversed, 
and the cause remanded. 

JubGe SAFFOLD not sitting. 





Grice v. FrercGuson. 


- The complaint was for an unlawful entry, and a forcible and un- 
lawful deta:ner. ‘ihe summonsis to answer for a forcible entry and 
detainer, variance cured by plea to the merits 

2. In roceeding tor forcible entry and detainer, notice for delivery 
of possession not necessary. 
Complaint for forcible entry and detainer, verdict guilty of unlaw- 
ful detainer, does not respond to the issue. 


Tuis was a case of forcible entry and detainer, tried 
before a justice of the peace, in Dalias county. The jury 
found the defendant Ferguson, guilty of an “ unlawful 
detainer,” and the magistrate gave judgement of restitu- 
tion. Fergusoi by certivrari, removed the case to the 
Circuit Court, where the judgement was reversed on the 
following grounds. 

1. That the justice erred in refusing to quash the pro- 
ceedings ; the complaint alieging the entry to be unlawful, 
and the detainer to be forcible and unlawful, and the sum- 
mons virying from the complaint, and stating the injury 
to be a forcible entry and detainer. 

2. The justice erred in permitting evidence to prove 
the loss of the written notice to defendant, demanding 
delivery of the premises 

3. The verdict found the defendant guilty of an un- 
lawful detainer, when the plea was that he was not guilty. 
of a forcible detainer. 
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Grice prosecuted a writ of error to this Court, and as- JANUARY 1827, 


signed the judgement of the Circuit Court as error. 
THoRINGTON, for plaintiff. 
H. G. Perry, for defendant in error. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 

‘ure statute provides for a case where the entry may 
be lawful or peaceable, and the detainer forcible, and 
though the summons states the entry as well as the detai- 
ner, to be forcible, the variance was nvt material : moreo- 
ver. the objection was waived by defendants appearance, 
and plea to the c:mplaint. 

Notice for the delivery of possession, is required only 
where a tenant without force holds over, aiter the expi- 
ration of his term, and is not necessary in a case of forci- 
ble detainer. The evidence objected to was therefore 
immaterial. 

As to the third ground, an unlawful detainer, and a 
forcible deta:ner, are by statute, made distifpct injuries. 
The verdict does not dispose of the issue joined between 
the parties. On this ground, we think the Circuit Court 
was right in :eversing the magistrate’s judgement, and 


that the judgement of the Circ. it Court must be affirmed. 
JupGE SaFFOLD not sitting. 





Oxtps_ v. Sarcent, Judge of Dallas County Court. 
Judgemeut as on demurrer, when record shews no demurrer, is error, 


In the transcript of the record, immediately after the 
declaration, was a judgement for plaintiff as on demurrer 
to the declaration. Olds among other matters assigned 
as error, that the Court gave judgement on demurrer 
when there was no demurrer or issue inlaw between the 
parties. 


By JUDGE CRENSHAW. 

Tuis assignment is supported by the record. Let the 
judgement be reversed and the cause be remanded. 

Hitcucock and | HorinGTON, for plaintiff. 

Gurvon, for defendant in error. 
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CASES DETERMINED IN THE ° 


Tue State v- PeErer. 
A slave may be punished by whipping and branding for manslaughter, 


THE CHIEF JUSTICE delivered the opinion of the 
Court. 

‘Luts case comes before us on a point referred The 
prisoner was indicted for the murder of another slave, and 
found not guilty of murder, but guilty of manslaughter: 
The Circuit Court passed judgement that he should be 
whipped and branded, but reserved the question as to the 
legality of the sentence for the determination of this 
Court. We are of opinion that the statute authorizes 
the infliction of such punishment where a slave has been 
tried for a capital offence and found guilty of ar offence 
of an inferior grade. Let the judgement be affirmed. 

JupGe CxEensiiaw not sitting. 


See Tans Ae 185. Stat. of 1826, page 42. 
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Ratner v. Owen. 


Judgement by default for want of plea, cannot be taken until three 
days after th: time allowed for filing declaration, though the term 
may not con‘'inue so long- 


Dest by Owen v. Rather, in the Circuit Court of Jef- 
ferson c:unty. Next after the declaration, which was fil- 
ed at the return term of the writ follows: ‘“ At which 
said term, came the plaintiff by his attorney and moved 
the Court and ob:ained a judgement by né/ dicit. It is 
therefore considered by the Court, that the plaintiff reco+y 
ver &c.”” Rather, among other matters assigned as error, 
that the judgement was taken before the exp'ration of the 
time allowed by law for the defendant to plead. 

Watker K. Bayton, for plaintiff, 

SHortripGe and Exrisyfor defendant in error. 


JUDGE S31 FFOLD delivered the opinion of the Court. 


Wuen this yudgem: nt was rendercd, the term of the 
Circuit Court of Jefferson county was limited by law to 
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six judicial days. The statute regulating the time of JANUARY 1s27, 
pleading, directs that the declaration shail befiled within “~~ 
the three first days of the term to which the writ is made 9 ™"** 
returnable, tha: the defendant shall plead or demur with- 
in the three first days after the time allowed for filing the 
declaration ; otherwise, the plaintiff may have judgement 
by default; that the Court may enlarge the time for plead- 
ing, and that in every case, the pleadings shall be made 
up during the term to which the process is returned. un- 
less the time be extended by consent. or by direction of 
the:Court. “ This latter clause is the only part of the sta- ¢Laws Ala.477, 
tute in which there can be any doubt, but according to it, 
the defendant is allowed till the last minute of the term 
to file his plea. The different provisions of the statute in 
relationto the time of pleading, can be reconciled only by 
the conclusion that final judgement by default, or n7Ai/ «i- 
cit, cannot be taken at the return term, uniess the term 
cont:nues longer thin one week. 

Let the judgement be reversed, and the cause be re- 
manded. é 


Owen. 





Bennetr v. Brack. 


tL. In action for malicious prosecution -n charge of robbery, in taking 
a slave from defendant, the declaration of the person claiming title 
to the slave, ** that he had determined to abandon his claim to the 
slave, though male ia the absence of the plaintiff, is admissible. 

2. Defendant’s affidavit, that plaintiff violeatl , and with force and 
arms, seized npon and took from his poss. ssiona slave hig, <lefen- 
dant’s property, and a warrant to arrest ptaint:ff, ** to answer a 
charge of robbery by forcibly taking «a negro from possession” of de- 
fendant, and that warrant before executed, was read by the justice 
to defendant, are good evidence in action for maticious prosecution 
on charge of robbery 

3, Uhis action may be sustained, if it appear that defendant, without 
pro. able cause, and with malice, instituted the prosecution; and 
malice may be inferred from want of probable cause. 


In the Circuit Court of Madison county, Black declar- 
ed vs. Bennett for a malicious prosecution in having a 
warrant issued against him, and having him arrested for 
the crime of robbery, in forcibly taking a negro slave from 
Bennett’s possession, not guilty, and issue verdict and 
judgement for the plaintiff. 
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On the trial the plaintiff gave in evidence, a warrant for. 
the apprehension of himself, Hugh M Miller, and Fran- 
cis W. Flanagan, “ to answer a charge of robbery, by /or- 
cibly taking one negro from and out of the possession of 
Samuel Bennett,” and the affidavit made by Bennett as 
the foundation ef the warrant, stating that Flanagan, Black 
and Miller, violently, and w:th force and arms, seized up- 
on and took from his possession, and against his will, a 
negro slave, his property, and proved by the justice of the 
peace who issued the warrant, that after issuing it, he 
read it to the defendant. The plaintiff also proved, that 
Milier had applied to counsel for advice, in relation to 
the negro, stating that the negro was in dispute between 
him and Bennett, and was advised by the counsel, to get 
the negro into his possession, if he could do so without 
com nitting a tresp iss. 

That the negro was in the employment of one Murrell, 
having been hired to him by Miller some months before. 

The defendant proved, that Miller employed Flanagan 
to come witighim from Hazlegreen to Huntsville, to take 
this negro and another also in defendant’s possession, to 
Hazlegreen ; that Flanagan, when he arrived in Hunts- 
ville, found that Miller’s title to the negroes was disput- 
ed, that Miller abandoned his claim to one of them, and 
the evening before possession was taken of the one men- 
tioned in the warrant. he, said Miller, had determined to 
abandon his claim to her: Here the witness was stopped 
by the plaintiff’s counsel, who moved the Court to ex- 
clude from the jury, said declarations of Miller, of his in- 
tentions of abandoning his title, because they were not 
madeiin the presence of the plaintiff. The Court stopped 
the witness from testifying further on that subject, and 
informéf the jury that Miller’s declarations made when 
the plaintiff was not present, were not proper evidence 
for their consideration, and that the defendant could not 
prove against the plaintiff, title to, or possession of said 
negro by Miller’s statements, unless made in the presence 
of the plaintiff. 

It was also in proof, that the next morning after the 
said declarations of Miller, the plaintiff came to him, and 
advised him that if he would go with plaintiff, he would 
get for him (Miller) possession of the negro meationed 
in the affidavit and warrant, that Miller, plaintiff, and 
Flanagan accordingly wentto Murrell’s house, and Mil- 
ler took possession of the negro in company with the 
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plaintiff; that defendant was present, and forbid them tak- JANUARY 18:7, 


ing her; Miller attempted to strike defendant, and was 
prevented by plaintiff and others. Some abusive words 
passed from plaintiff to defendant, plaintiff then having 
hold of the negro after Miller had taken possession of her, 
and after they had come out of the lot where she was taken, 
with Miller. Miller then delivered the negro to Flanagan, 
who carried her off. 

This being all the evidence, the defendant by his coun- 
sel-moved the Court to instruct the jury. 

1. That the circumstance of the warrant having been 
read by the-justice to the defendant before it was execu- 
ted, was not legal evidence to charge him. 

2. That the warrant did not contain a charge of felony, 
or any crime which would authorize the present action. 

The Court declined giving such instructions, and -in- 
structed the jury, that if they should believe from the affi- 
davit, and the circumstance of the warrant being read to 
the defrndant, and other circumstances, that it was the 
intention of the defendant to prosecute the plaintiff for 
robbery, and that there was not probable cause for such 
prosecution. that the crime charged in the warrant was suf- 
ficient to support this action, if they had proof of malice; 
which they might infer from the want of probable cause’ 
To all which the defendant excepted. 

Bennett here assigned as errors, 

1. The Court erred in excluding the declaration of 
Miller as stated in the bill of exceptions, and in inform- 
ing the jury that Bennett could not against Black, prove 
title or possession by the the statements of Miller, unless 
made in the presence of Black. 

2nd. and 3rd. In refusing the instructions moved for 
by the counsel for the defendant, and in the instructions 
given to the jury. 

McKinytey and Hopxrvs, for plaintiff. 

Ketty and Hutcurinson, for defendant in error. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 

WE are of opinion that the Circuit Court erred in re~ 
jecting the testimony as set forth in the first assignment. 
We think that the instructions given to the jury, were in 
other respects correct. Judgement. reversed, and cause 
remanded. 

. 6 
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Apams v. Warp. 


In action for words charging larcery, and issues on pleas of ‘‘not guilty 
and justification,” defendant may give evidence tending to prove, 
particular larceny of the same description as charged by the words, 


In the Circuit Court of Madison county, Adams de. 
clared against Ward for saying of him, “he has stolen 
hogs, and I can prove it.” There were several counts in 
the declaration, in which the form of the accusation 
alleged to have been made, was varied. Verdict and 
judgement for the plaintiff, for one cent damages and one 
cent costs. , 

On the trial, the defendant gave in evidence, that stray 
hogs had some time before ranged about ten miles from 
plaintiff’s residence, and one Brown, in whose neighbour. 
hood they were, inquired of plaintiff if he had lost such 
hogs, and he said that he had not. About twelve months 
afterwards, plaintiff went to the house of Wm. Watts, in 
the neighbourhood where the stray hogs were, and inquir- 
ed for certain stray hogs, which he said he had purchased, 
@escribing the marks. Watts told him he knew the 
marks of said stray hogs well, and that they were not the 
marks which he described. Plaintiff went in pursuit of 
said strays, and employed a lad who said he knew them, 
to go with him; they found the strays, and plaintiff then 
saidghat he had lost the stray hogs himself, not that he 
had purchased them; that the marks of the strays found, 
corresponded with his mark, except that the mark which 
should have been in the right ear was in the left, and that 
which should have been in the left ear was in the right, 
that he had marked them himself by mistake, as he sup- 
posed, in the wrong ears. It was proved that plaintiff 
said he recognized one particular hog, a stray which 
Brown swore he had twelve months before described to 
plaintiff as a remarkable one, when the plaintiff answered 
that he had lost none, and that plaintiff when viewing said 
hogs, said that he had a great mind to take them any how, 
but afterwards remarked, that they were not his, and left 
the hogs. This examination of the strays took piace 
about Christmas, the usual pork killing season; the hogs 
of a proper quality and size for bacon, shortly after dis- 
appeared, and had not since been seen in the neighbour- 

. ? 
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hood. The plaintiff offered no evidence of his having JANUARY1827, 
purchased any stray hogs. By his counsel, he moved eg Sl 
the court to exclude the whole of this testimony,asnotbe- = “V™ 
ing within the issues joined. The Court overruled the “""* 
motion and admitted the testimony to go to the jury ; to 

which the plaintiff excepted, and here assigned the matter 

of the bill of exceptions as error. 


M‘Kintey, Hopxiys and Urqunant, for plaintiff. 
Cray, M‘Civunc and Brannon, for defendant in error. 


JUDGE SAFFOLD delivered ‘the opinion of the 
Court. 


In actions of this nature, it is a general rule, that the 
defendant under the general issue cannot give evidence 
of the truth of the charge made by the words ; that if he 
would insist on its truth, he must by pleading a justifica- 
tion, give notice to the plaintiff, that on the trial, he will 
attempt to sustain the charge. How far proof of suspi- 
cious circumstances not amounting to justification are 
admissible under the plea of not guilty, is a question 
which does not appear to be well settled, and one in which 
there appears to have been great contrariety of decisions 
in the courts of the several States of the Union.“ But *7Nur, 7 
this case does not require a decision of this question; the 
defendant had plead justification; issue was taken on this 
plea and no objection was made to its form. The evis 
dence appears to have been relevant, and whether it cre- 
ated a slight or violent presumption of the truth of the 
charge, it was equally admissible. Let the judgement 
be affirmed. 





Evans v. SALTMARSH. 


Tus was a case in which the judgement had been re- 
covered against the plaintiff in error on the service of a 
judicial attachment, and the points raised by the assign- 
ments were the same as in the case of Wyatt against 
Campbell, ° and the doctrine of that case was recognized 4 Minor's Alz 


by the Courflas decisive of this. Judgement reversed. aii 
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Bass v. Brooks. 


The preliminary evidetite went ‘o prove that apaner was delivered te 
cefendant, he might prove its loss by his own oath, 


Brooks recovered a judgement before a justice of the 
peace, against Bass tor $40, and he brought the case to 
the Circuit Court by certiorar?. 

The action was on a promissory note, dated 14th 
April, 1824, payable at 30 days. Bass plead usury and 
payment, on which issues were joined. Verdict and 
judgement for the plaintiff. 

On the trial, the defendant to shew. the usury and the 
consideration of the note, proved that in or about October, 
1823, Brooks on two occasions, advanced to him to the 
amount of $1100 and detendant gavetwo receipts, speci- 
fying the sums advanced and stipulating to deliver cot- 
ton to the amount, at $2 50 per hundred in the seed, 
which was the market price; that in February, 1824, one 
Martin, for Bass, delivered cotton to Brooks, in part 
payment, leaving $461 25 with interest, due on account of 
@he advances. That at Martin’s house, Brooks and Bass 
afterwards came to a settlement, and for the balance and 
the indulgence of months, Bass gave the note in 
question. and ten others of the same sum, making an 
aggregate of $550. Sundry witnesses having been ex- 
amined to establish these and other facts; on the exami- 
nation of Horton, a witness as to the dates and contents 
of said receipts, the plaintiff’s counsel objected, and mov- 
ed to exclude the whole of the testimony to shew the 
contents of said receipts, unless their absence should be 
legally accounted for The evidence to shew that they 
had been surrendered to Bass, in substance was, that in 
the settlement at Martin’s house, Martin did not recol- 
lect distinctly the precise balance due to Brooks, but the 
original debt was admitted to be $1100, and after consid- 
ering the cotton delivered to be 2500 pounds, it was 
agreed that Bass should give, and he gave the eleven notes 
aforesaid, in discharge of the contract, but whether the 
receipts were present or surrendered, the witness did not 
notice. Martin proved thaton the same day the parties 
went to his house, about four miles distant, when Brooks 
ebjecting to the wording of the notes, Basswwrote ten or 
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twelve other notes and gave them to Brocks, and Brooks JANuARY 827, 
surrendered to him between ten and thirteen papers, ““v™ 
which Martin did not read, but»from the conversation - 
understood, that the cotton contracts or receipts were 
among them. The counsel for the défendant then offer- 
ed to shew by his affidavit, the loss or destruction of the 
receipts, but the Court rejected it, on the ground that te 
receipts had not by the proof. been sufficiently traced to 
defendant’s possession, and excluded from the jury the 
testimony which had been offered, as to the conteats of 
the recei;ts. To which the defendant excepted, and as- 
signed here the matter of the bill of exceptions as error. 

Kerry and Hutcurnson. for plainuff. 

Cray and M‘Cuunc, for defendant in error. 


v 
Brooks, 


JUDGE CRENSHAW delivered the opinion of the , 
Court. . 

THE question in this case is, was the evidence of the 
existence and surrender of the two receipts. sufficient to 
authorize Bass to prove their loss by his own oath? I 
take the correct rule to be, that a partv who offers by 
his own oath to prove the loss ot destruction of a written 
instrument, must first by evidence a/innde, shew that it 
did once exist, and this evidence must so describe it as to 
put its identity beyond a doubt, and then the oath of the 
party can be received to prove its loss, and the testimony 
of disinterested witnesses added to shew its contents, 
It is difficult for a witness to describe an instrument of 
writing, without at the same time proving its contents ; 
such testimony would of course be excluded trom the ju- 
ry, if the party failed afterwards to establish the loss of 
the instrument. When the paper is of such a nature, as 
according to the usual course of business should not be in 
the party’s possession, it should be proved by other tes- 
timony, that it came to his possession, before his own 
oath could be received to establish its loss. It should 
have been proved, that the receipts in question were de- 
livered up, before the party could prove their loss by his 
own oath. A part of the evidence went to prove that 
they did once exist, and to describe and identify them. 
Another part went to prove that they were delivered up 
to Bass This was sufficient to au:horize him to estabe 
lish their loss by his own oath, in order to let in secondary 
evidence of their contents. It is the unanimous opicion 
of the Court, that the judgement be reversed aud the cause 
be remanded. 
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Wigsom v. OLIVER. 


1, The omission of a similiter is not error. 

2. A plea in abatement that defendant was a resident citizen of ano- 
ther county “hen the writ was served, is not sufficient, unless it 
appears he wasa freeholder of such county. 

3, Filing the general issue is a waiver of a plea in abatement 


Tuts action was brought by Oliver, in the Circuit 
Court of Clarke county. The writ was returned by the 
sheriff of Clarke county, “* Executed.” At the October 
term, 1825, a verdict was found for the plaintiff. 

The errors assigned by Wilson in this Court, appear 
in the opinion. 


JUDGE SAFFOLD delivered the opinion of the 
Court. , 


Tuis was an action of assumpsit, founded on a promis- 
sory note. The declaration having been filed, the plain- 
tiff in error, who was defendant below, filed a plea in abate- 
ment, the grounds of which were, that he being a citizen, 
and resident in the county of Monroe, was sued in the 
county of Clarke, and that the writ was served on him by 
the sheriff of Clarke county, in the county of Monroe; of 
the truth of which his affidavit is annexed ; at the same 
term, the defendant filed as an additional plea, the general 
issue of non-assumpsit. 

At the succeeding term, the plea in abatement appears 
to have been overruled on motion, and a verdict returned 
for the plaintiff. 

The first cause assigned for error is, that there was no 
issue joined ; a sufficient answer to this may be found in 
the repeated decisions of this Court, that the omission of 
similiter is not error. 

The second assignment is, that the Court erred in over- 
ruling the plea in abatement. 

That the defendant was a resident of a different coun- 
ty, without the additional qualification of a freehold, did 
not exempt him from the liability to be sted in the coun- 
ty of Clarke, if found there to receive service of the pro= 
cess. But it is charged that the sheriff passed out of his 
county into the county of Monroe, and there made the 
Service. 
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Without inquiring into the weight of this objection, it JANUARY 1827. 
will be sufficient to say, that the defendant by pleading ba’ vo~y 
the general issue at the same time, waived his plea in 
abatement. " 

The assignment that the action Was commenced be- 
fore the note became due, does not appear to be true in 
fact. - 

The other assignments charge uncertainty, and insuffi- 
ciency in the verdict and judgement; on inspection, they 
are found to contain every essential requisite in form an 
substance. Judgement affirmed. 

The Cuter Justice not sitting. 

Goong, for plaintiff. 

CrawrorpD and Hitcucock, for defendant. 


vs. 
Oliver. 





Exzis v. Grooms. 


Vendor of note which had been satisfied liable to vendee, though 
there be no special contract, or fraud on his part 


Tuts was an appeal from the judgement of a justice of 
the peace to the Circuit Court of Monroe county. The 
action was brought to recover the amount ofa note “ tra- 
ded;” by defendant to plaintiff, but not endorsed by de- 
fendant, nor did his name appear in, or on it. On the tri- 
al the judge charged the jury, that if the note was paid, be- 
fore it was traded by defendant to plaintiff for a valua- 
ble consideration, although the defendant did not know 
it, he would be liable. without any special contract, or 
fraud on his part, to which the defendant excepted. 

Ettis assigned here as errors. 

First and second, The matters of the bill of exceptions. 

Third and fourth, Itdoes not appear by the record, 
that any inferior tribunal had rendered judgement in the 
cause, that any appeal was properly granted, or if granted, 
when returned. or how the Circuit Court had jurisdiction 
of the matter in controversy. 


Parsons, for plaintiff in error, cited 1 Esp. 3s—Ch. 
on Bills 117, 119, 120; Bay’s Rep. 592 ; Addison’s R. 55 ; 
1 Dallas 449, 252. 


Bacay, tor defendant in error. 
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vanvuarrie, JUDGE SAFFOLD delivered the opinion of the 
~V~ Court. 


Elis 
Ve 


As to the first and second assignments the sale of the 
note for a valuable.gonsideration, implies an undertaking 
on the part of the Woacr, that his title is good, and that 
the person whose liability is expressed in the note, will be 
responsible for the amount. The contract implies a war- 
rantv of title, but if it was paid when transferred, the 
vendor was not entitled, there was a breach of this implied 
warranty, and the vendee was entitled to recover of the 
vendor, to the amount of the consideration, which he had 
paid tohim. The measure of damages, has not however 
been made a question for the consideration of this Court. 

The third and fourth assignments are on the alleged 
irregularity of the appeal. As to these, it is sufficient to 
say that they are not available, especially after issue join- 
ed in the Circuit Court on the merits. Judgement af- 
firmed. 

The.Cuier Justice not sitting. 





Bernarp M. Patrison v. Wo. and Jos. WALLACE. 


A ginner receiving cotton, agrees to pick ard bale it in preference to 
all other cotton; he gins other co ton, leaving ,art of plaint ffs un- 
ginned, the gin with plaintiff's cotton ‘n it, is >urnt without negli 
gence on.part of the ginner- He is liable to plaintiff for the loss, 


AssumpsiT by Pattison against W. and J. Wallace, on 
a special agreement. General issue. 

On the trial, the plaintiff took a bill of exceptions as 
follows: “ The plaintiff proved, that in pursuance of an 
agreement between him and the defendants, he deli, ered 
at the cotton gin of the defendants, between the ninth day 


‘ of October and the twenty second day of November, 1821, 


$3,413 pounds of good merchantable seed cotton; that 
the defendants were bound bv the said agreement under 
which the catton was delivered at their gin, to gin and bale 
the cotton delivered to them by the plaintiff, as fast as 
it was delivered to tiem, and could be ginned and baled, 
and in preference to all other cotton which might be de- 
livered in their gin to pick and bale, and belonging to 
any other person. It was also proved that about six or se- 
ven days afier the last portion, amounting to five or six 
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thousand pounds of seed cotton, was delivered to the de- JANUARY 1827. 


fendants, their gin was burnt. The plaintiff also proved 
that there was constantly a large supply of his seed cot- 
ton in the gin of the defendants, from said 9th of Octo- 
ber to 22d of November, when the last delivery of said 
quantity of cotton was made : that the defendants ginned 
about 14,000 pounds of seed cotton for other persons, 
and baled about half the proceeds of the said last men- 
tioned quantity of cotton, during the time that they had 
in their gin, seed cotton of the plain iff as aforesaid It 
was also proved by two witnesses, that orfinary gins 
wou d gin about 2000 pounds of seed cotton per day, and 
one witness said that such gins would gin from 1500 to 
2000 pounds of seed cotton per day. The plaintiff also 
proved that of the quantity of his seed cotton delivered 
as aforesaid at the gin of the defendants, more than 1500 
pounds thereof was totally destroyed in said gn when it 
was burnt ; that 400 yards of bagging, and 600 pounds of 
rope, which! ad been delivered by the plaint'ff to the de- 
fendants at their gin, to bale said cotton when ginned, was 
also totally destroyed when the gin was burnt; that of 
the bagging delivered by him to the defendants, for the 
purpose aforesaid, 32 yards thereof were applied by the 
defendants to their own use, and had not been accounted 
for by them to the plaintiff; that the ordinary price of 
baled cotton was, at the time the plaintiff’s cotton was de- 
stroyed as aforesaid, twelve and a half cents per pound, 
and the price of bagging at the time last aforesaid, was 
thirty-three and a third cents per yard; and the price of 
rope was twelve and a half cents per pour d. It was prov- 
ed that the plaintiff was, by the aforesaid agreement, to 
give the defendants for ginning and baling said cotton, the 
tenth part thereof: and it was admitted by the plaintiff, 
that of the cotton bagging «nd rope delivered by him to 
the defendants, he had received all except the quantity of 
each article herein before stated. as proved to have been 
destroyed as aforesaid. There was no proof that the burn- 
ing of the gin was produced by the negligence of the de- 
fendants ; whereupon the plaintiff by his counsel moved 
the Court to instruct the jury. that if they wére satisfied 
from the testimony that the agreement between the par- 
ties was, as herein before stated as proved, and were also 
satisfied from said testimony that, if the defendants had 
complied with their said agreement, none of the said 
cotton of the plaintiff would have been in their said gin, 
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when it was burnt, that the plaintiff was entitled to recos 
ver of them the value of the said cotton which thev might 
believe from the said testimony, was destroyed in the 
gin when it was burnt; and also the value of the bagging 
and rope which they might be satisfied from the said evi- 
dence, was destroved in the gin when it was burnt ; which 
said instructions the Court refused to give, and instructed 
the jury as follows, viz: If the burning of the gin was ac 
cidental, and not attributable to any negligence in the de- 
fendants, they could rot be held accountable for the pro- 
perty which was destroyed by such burning ; notwith 
standing it might appear, that the cotton would not haye 
been destroyed if the d-fendants had ginned it in the time 
agreed upon: yet as the loss of the gin and cotton was not 
the effect of a violation of their undertaking, in this par. 
ticglar, but was an event over which thev had no control, 
it Was esteemed in lawythe act of God, for which they 
were not answerable. The law does not embrace an oe 
currence of this kind in the estimation of damages, and it 
is a consequence too remote to be connected with a vio- 
lation of this agreement. To which the plaintiff’s couns 
sel excepts, &c. Verdict.and judgement for the plain- 
tiff for S63 41 2-3. He assigned here as errors, the 
matter of the bill of exceptions. 


M‘Kincey and Hopkins, for the plaintiff. 
CoattTer and “amonp, for defendants in error. 


THE CHIEF JUSTICE delivered the opinion of the 
Court. 

Tur evidence as stated in the bill of exceptions, pre 
sents a clear case of bailment fora reward. The defend- 
ants were bailees, and were to receive a compensation for 
their labor, risk and- attention. So long as they kept 
within their agreement, they were liable only for such ac- 
cidents as prudence cou!d have guarded against and pres 
vented; bat if they violated their engagements, they made 
themselves liable for the thing bailed inany event. They 
were bound to gin and bale the plaintiff's cotton as soon 
after delivery as it could be done, and to give it the pre 
ference. The evidence shews that thev violated this con- 
tract.. The charge prayed by the plaintiff’s counsel put 
the case ona more liberal footing than the law would 
have plac-d it. In refusing to give this charg, the Cir- 
cuit Court erred. The judgement must be reversed and 
the cause remanded. 

Jupce GaYLe not sitting, 
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Brown v. ADAMs. 


1, IfA. promise to B. that if he will become the security of C. ina 
sheriff’s bond, he will indemnify him for all losses he may sustain 
thereby, the obligation is binding, and the consideration sufficient. 

2. But such promise must be in writing, else it is void by the statute 
of frauds and perjuries 

S. It need not be averred in the declaration, that itis in writing; it is 
sufficient if the writing be produced in evidence at thre trial 

4, the distinction as to whe: such promise must be averred in the 
declaration to be in writing, and when not, is, that if the lhabili'y be 


JANUARY 1827. 
SS ad 


one at common law, it need not be averred, but if the liability be > 


created by statute, and r quired to be in writirg, it must be so 


ee 
. Under the statute of frauds, though the promse be in writing, yet 


ie must he on good consideration. 


Joun Brown, jr.. impleaded John Adams, in the 
Circuit Court of Jefferson county, in an action of as- 
sumpsit, and declared against him in five counts. The 
first count charged, that on the 7th July, |823, in conside- 
ration that the plaintiff would, at defendant’s special in- 
stance, enter intoa bond as a security for John M‘W hor- 
ter, sheriff of said county, that he the defendant, would 
see to the management of the sheriffalt., and save the 
plaintiff harmless from all liability he might incur by rea- 
son thereof; that he did so enter into bend, and on _ 
account was compelled to pay a large sum of money, t 
wit, 4300; and that defendant had not saved him "ill 
less, &c., but had failed so to do. The second count was 
substantially the same, alleging that the plaintiff had en- 
tered into said bond, c., confiding in the honesty of de- 
fendant ; and that in consideration thereof, defendant did 
undertake to see to the management of the sheriffalty, 
and save him harmless, &c. The three other céunts were 
common money counts. 

The defendant demurred to the first and second counts, 
and plead the general issue to the remaining counts. © At 
March term, 1826, the demurrer was sustained, and 
judgement rendered for the defendant 

BucBes, for the plaintiff. who was plaintiff below, as- 
signed for error the judgement on the demurrer, and that 
the Court had rendered a judgement final on the sustain- 
ing of the demurrer. 

Peck, for defendant in error. 

The promise as set out in the declaration, was without 
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JANUARY 1897. consideration, a mere nudum pactum, and void; the rule 
“~~ both of the civil and common law; with respect to the 
=" consideration necessary to support a contract, is the same, 
Adams = “Tn alll contracts, either expressed or implied, there must 
be something given in exchange, something that is mutus 
al or reciprocal.” Here,nothing was given to Adams in 
exchange for his promise : he could not in any possible 
event receive any advantage from, Brown’s signing the 
bond as security for M*Whorter. 
But if the promise had been reduced to writing, the li. 
‘ ability would not have been changed ; it would still have 
been void for want of a consideration, * The doctrine is 
asCompnenCon now settled, that a parol promise, though reduced to wrk 
ing & Munford’s ting, is not valid unless it is fuunded on good considera 
13 John, Rep.s7, tiom; and even Since the statute of frauds, the rule is not 
altered ° , 
ye oy A The promise was void bw the statute of frauds, for want 
of a memorandum, signed by the party to be charged. 
The promise was in the very language of the statute, to 
be answerable for the default of M*Whorter, over whom 
he had no control, and from whose acts he was to receive 
no possible advantage. ‘The promise is clearly a collate. 
ral one. © It was to Brown, for the benefit of M‘ Whorter; 
it was important for M‘Whorter to give security, else he 
could not enter on the duties of his office. If therefore, 
the promise made by Adams to Brown, induced Brown 
to b-come M‘Whorter’s security, then most certainly the 
promise made by Adams to Brown was directly for the 
benefit of M‘Whorter; and no one can contend, that 
M‘Whorter was not directly bound and responsible ® 
Brown, his security, for all injuries he might sustain on 
account of his securityship. 

It was held by Lord Kenyon, ¢ that a promise by the 
2 Bip. 06 Be- endorser®of an unpaid note, to indemnify the holder, if he 
ee would proceed to enforce payment against the other pars 

ties to the note, must be in writing, of it would be void 
under the statute of frauds ; and indeed I have searched 
in vain to find a single decision, in which it has been held 
a good promise if made by A. to B. to indemnify him 
against injury from the d@: fault or miscarriage of C. Such 
a precedent would open a rich field for the cultivation of 
the most obnoxious frauds and perjuries, and often, loose 
and unguarded expressions, such as “there can be no dan- 
ger in going his security,” and “I will warrant you will 
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not be injured,” would be worked, if possible, into the 
most solemn prémises. Independently of ‘the statute of 
frauds it is contrary to sound policy to enforce this pro- 
mise ; the tendency to produce litigation and perjury is 
too great. 

It was said in argument in the Court below, that the 
demurrer should have been overruled, because the pro- 
mise might have been in writing. and be produced in evi- 
denc’ on the trial.. A declaration is a specification in a 
legal form of the cause of action; e.ery material fact ne- 
cessary to be proved on the trial, must be distinctly set 
forth, and alleged; therefore, if the promise as set forth in 
the declaration is void, unless reduced to writing, and 
signed by the partv to be charged, and the declaration 
does not shew that fact, it is conclusively a good ground 
of demurrer. If the law requires the promise to hove 
certain requisites, and to be made in a particular wav, 
and the declaration does not shew it had those requisites, 
we may well sav, the promise as laid is not sufficient in 
law, and that we are not bound to answer it. See the case 
of Fish v. Hutchison, * which was an action of assumpsit 
on a promise to pay the debt of a third person, to which 
the defendant demurred, and per tota curiam the de- 
murrer was sustained, on the ground that the promise 
was void by the statute of frauds, and upon that ground 
only. 


JUDGE CRENSHAW delivered the opinion of the 
Court 
Tue declaration contains the common money counts, 
on which issue was taken to the jury, «nd it does not ap- 
pear that this issue was ever disposed of ; but by an ar- 
rangement between the counsel, the sec ond assignment of 
error was abandoned. The inquiry at present then is, 
wheth r the first and second counts are sufficient? The 
promise to indemnify the plaintiff against the acts of the 
sheriff, was clearly a promise to answer for the default or 
miscarriage of a third person, and by the statute of frauds 
and perjuries, ought to be in writing.” But the position 
contended for against the sufficiency of «the declaration is, 
that it contains no averment that the promise was in wri- 
ting. The distinction recognized by the authorities is, 
that where the contract would be guvod at common law 
before the passage of the statute,*it-is not necessary to 
aver in the declaration that it was in writing; but where 
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JANUARY 1827. the duty or liability is created by statute, and also requir- 
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ed to be m writing. then it must be averred in the decla- 
ration that the promise was in writing. In the present 
case the contract, if supported by a sufficient considera. 
tion, was good at common law before the enactment of 
the statute, and though the statute requires such a con. 


tract to be in writing, yet by the above rule, this fact need | 


not be averred in the declaration, but would be matter of 
evidence on the trial. 

The nex: question is, that supposing the contract to 
have been written, is it essential to its validity that ix 
should be supported by a sufficient consideration? The 
opinion of Chief Baron Skinner, in the case of Rann vs, 
Hughes, delivered before the House of Lords on a writ 
of error, and in which he had the concurrence of the 
twelve judges of England, is high authority for the deci- 
sion of this question, and whose reasons are so excellent, 
that I think’ they should be adopted without comment, 
The principle is there settled, that the statute of frauds 
never intended to make a contra:t valid, which was not 
so at common law; that though the contract be in writing, 
yet it is nudum pactum and void, unless the declaration 
shews that it was on a good and sufficient consideration, 
The same rule of construction has been adopted by the 
Courts of New-York and other American decisions ; and 
in this respect our own statute bears an analogy so strong 
to the English statute, that lam constrained to give it 
the same construction. Is then the censideration set 
forth in the declaration sufficient to support the contract? 
In Comyn on Contracts, it is said that if the plaintiff be 
prejudiced by reason of a promise or undertaking passing 
from the defendant to him, this is a sufficient conside- 
ration to support the promise, and that it is not material 
whether the defendant is to be benefitted or not, if in con< 
sequence of his promise, the plaintiff was induced to do 
an act by which he has been damnified; the promise is 
valid if reduced to writing. The case at bar comes clearly 
within these principles. The declaration alleges that 
the defendant promised the plaintiff, if he would become 
security to the sheriff, he would answer for any damages 
he might sustain by reason of such security ship, and that 
confiding in this promise, the plaintiff did become secu- 
rit, ; by reason of whivh, he hath sustained damage to a 
certain amount. The Court are therefore of opinion that 
the first and second counts of the declaration are suffi- 
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cient, and that the judgement of the Circuit Court must JANUARY 1827, 


be reversed. But because the action is purely in da- 
mages, the cause must be remanded for further proceed- 
ings in the Court below. 





RICIIARDSON v. FARNSWORTII. 


1. Payment made to an intermediate holder of a note endorsed in 
blank, whose. name does not appear on the note, such holder being 
really the owner at the t:me, it is guod, 

2 Blank left in bill of exceptions for copy of the note offered in evi- 
dence. The declaration contains but one count, and is ona note; 
plea, payment.—the blank is immaterial, and the exception will be 


heard. 
3. In plea of nayment, blank left for name of person to whom paid : 
the plaintiff takes issue. he plea is sufficient, and defect waived. 


Farnswortu brought an action of assumpsit in the 
Circuit Court of Mobile county, and declared against 
Richardson as maker of a note for $2,591 61, payable to 
one John Walker, and by said Walker endorsed to the 
plaintiff; alleging therein that said endorsement was 
made before payment of said note, and before the time 
fixed for payment, of which the defendant had notice, &c. 
To this declaration the defendant filed two pleas of pay- 
ment. The first appears designed to contain the special 
circumstances of the payment, but was left imperfect, 
from having blanks Iv ft for the name of the person to 
whom the payment was made} and also for the amount 
of the payment, but ‘t refers to the sum mentioned in the 
declaration, withsall the interest\due thereon, and avers 
payment before notice of the assignment of the note. The 
second is a general plea of payment of the amount alleged 
in the declaration, and allinterst, &c. The plaintiff re- 
plied generaliy to thuse pleas in the usual form. And 
issue was joined. 

The cause was tried at the January term, 1825. And 
a verdict found for the plaintiff. 

The defendant tendered a bill of exceptions, (in which 
blanks are left for a copy of the note, and a copy of the 
endorsement thereon,) by which it appears he offered to 
prove that «aid note had been originally endorsed by 
Walker in blank, but in fact endorsed and delivered to 
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JANUARY 1827. Wheeler, Gay and Gruggs, (a mercantile firm,) that 
a the defendant had notice thereof, and that subse- 
v6 quent to that notice, he had paid said firm. That 
Farnsworth. long after said payment. the name of Farnsworth 
had been inserted over said blank endorsement, for the 
express purpose of preventing the defendant from avail- 
ing himse'f of said payment. That Farnsworth was only 
the nominal plaintiff, and had no interest in it; and that 
defendant had no notice of any transter to Farnsworth, or 
interest in him sill the commencement of the suit. All 
of which was rejected by the Court as illegal evidence. s 
The rejection of said evidence is assigned in this Court 

as erroneous. 
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Hirencock, for plaintuff. 
Acre, for defendant in error. 


6°00 .- 2°39 


By JUDGE SAFFOLD. 
Ir is to be observed that the bill of exceptions contains 
blanks for the insertion of a copy of the nute and the 
endorsement there n, from which it 1s contended, the 
exceptions taken are not regularly before the Court. It is 
conceived, however, that the copics are unnecessary to be 
shewn in the bill of exceptions. ‘The declaration has but 
one count ; thatis a special one, describing the note sued 
on, under which no other was admissible as evidence. We 
must therefore infer that the one given in evidence, cor- 
responded with that described in the declaration. But 
supposing it to be a different note, ii re: cived as evidence 
of the debt, the proof of payment could have been no less 
admissible against it than any other. 
The rejection of the evidence offered, is assigned for 
aLaws Ala. oo, error. ‘Lhe statute % entitles the defendant, in case of as- 
signed bonds, notes, &c. to the * benefit of all payments, 
discounts. and sets off, made, had or possessed, against 
the same previous to notice of the assignment.” Under 
this statute, the defendant is authorized to avail himself 
of any payment made to any person to whom the note 
has been transferred, or who is otherwise legally autho- 
rized to receive it, But it is contended on the part of the 
plain tii? below, that these pleas were hot sufficiently spe- 
cial and descriptive of the time and amount of the pay- 
ment, or of the person to whom it was made, to authorize 
the introduction of proof of payment, to a person not 
named in the note or declaration, With respect to the 
amount, the pleas refer expressly to the sum mentioned 
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first plea avers payment before the defendant had notice 
of the assignment to the plaintiff. This excludes the idea 
of the payment having been made to the plaintiff, and fur- 
nishes notice to him, that a different defence might be at- 
tempted. Under the general issue, had that plea been 
filed, almost every available defence would have been ad- 
missible ; under these pleas, the danger of surprise cannot 
be greater from the evidence offered. These pleas do not 
expressly aver payment to the plaintiff in the action, but 
say generally, that the money has been paid. The sta- 
tute secures to the maker the benefit of payments, made 
previous to notice of the assignment to the plaintiff, from 
which alone the defendant might anticipate the possibili- 
ty of such defence. It is also to be considered, that the 
plaintiff, by replying to the pleas, has thereby waived any 
defect or informality in them. Judgement reversed, and 
cause remanded. 

The Cuter Justice not sitting. 





Marr v. Foster & Kirksey. 


To a special plea two replications were filed, one special and one 
general; after verdict, they being substantially the same, held nut 
to be error. 


Foster and Kiaxksey declared in debt in the Circuit 
Court of Tuscaloosa county, against Marr, on a penal 
bond, conditioned to perform such award as certain arbi- 
trators might make in a controversy between them, and 
alleged that they had awarded, that Marr should pay 

606 50, in instalments at stated times; which sums he 
had failed to pay, and that he had not performed said 
award, &c. The defendant Marr pleaded two pleas : 1st, 
That he had well and truly performed said award, and 
paid the several sums awarded, &c. Second, That the 
arbitrators had made no award in writing undcr their 
hands, touching said controversy, ready to be delivered, 
&c. both pleas concluding with a verification. The plain’: Fs 
replied to the first plea generally, concluding to the coun- 
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JANUARY 1827. try : to the second plea they filed a replication, stating that 
wv~ they ought not to be precluded, &c. because said arbitra. 
en: GE tors did make their award in writing, &c. (stating it spe. 
cially,) and that said Marr had failed to pay $302 33, 
the last instalment thereof; wherefore they say he hath 
not performed said award, &c. with a verification. ‘They 
also filed a general replication concluding to the country, 
to said second plea. The defendant filed a similiter. 
Marr in this Court assigned as error, 
First, That there were two replications to the second 
plea. Second, That the replications to the second plea 
did not answer all it assumed to answer, and thereby dis- 
, continued the action. Third, there was no issue of fact 
or law joined on the second plea. Fourth, The verdict of 
the jury was erroneous in finding more than one issue, 
when only one was submitted to them, &c. 
Barton, for plaintiff in error, cited 1. Ch. Pl. 555, 618; 
2. Saund. 621; 1. Saund. 338; 2. Ch. Pl. 476, 618, 619. 
Pickens, for defendants, cited 1. Saund. 228, n. 1; 
1. Ch. Pl. 626, 444, 617, 546,399; 1. Saund. 337, b. n. 
3; 10. East. 81. 
































JUDGE CRENSHAW delivered the opinion of the 
Court. 


In this case it is assigned for error, first, that there are 
two replications to the second plea. The second plea is, 
that the arbitrators made no such award as is set forth 
in the declaration. To this plea the plaintiff has replied, 
that there was such an award, and sets it forth in words 
at length; he has also replied generally, that there wag 
such an award without setting out the award. Itis con 
ceived that, though these replications do both answer the 
same plea, yet as they are consistent, and differ only in 
one being special, and the other general, after verdict on 
a material issue tried, this is not error. In the second 
place it is assigned for error, that the replication to the 
second plea does not answer all that it assumes to an- 
swer, and thereby discontinues the action. On inspec- 
tion it does not appear to the Court, but that the replica- 
tion does answer all that it assumes to answer ; and if it did 
not, it was a defect available only on demurrer, and is 

- aided by the verdict. The third error assigned is, that 
there was no issue at law, or of fact, on the matter set 
forth in the second plea. The general replication to this 
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plea concludes to the country, on which the defendant 
joined issue in fact, and which was tried by the jury ; this 
assignment is therefore not sustained by the record. The 
fourth assignment of error is, that the jury found for the 
plaintiff more than one issue, when one only was submit- 
ted. The verdict is, they find the issues for the plain- 
tiff, in the plural, and not in the singular number: Omne 
majus in se continet minor, the singular is contained in the 
plural, and this is noerror. The fifth assignment is too 
general, and therefore cannot be taken into consideration. 
We have no hesitation in afirming the judgement of the 
Circuit Court. 
JupGe Gay_e presided below and did not sit. 


Trotrrer and M‘GonnecAaL v. M‘AFEs. 


A. sells his crop of cotton to B. to be delivered at the gin of C.; after 
part is delivered, B. gives directions to C. as to baling, &c and 
furnishes the baling and rope. Although the cotton receipts are ta- 
ken in A’s. own name, the contract is executed on the delivery of 
the cotton at the gin; and if it be lost by fire, &c. the loss falls on B. 


AssumpsIT in the Circuit Court of Lawrence county, 
by M‘Afee against Trotter and M‘Gonnegal. Verdict 
and judgement for the plaintiff. 

On the trial it was proved, that the plaintiff had con- 
tracted with defendants for the sale of his crop of cotton, to 
be delivered at the gin of one Peters, who was authorized 
by them to receive it, and was furnished by them with 
bagging and rope, for the purpose of having it baled and 
prepared for market. After a part of the cotton had been 
delivered, one of the defendants was at the gin and in- 
structed Peters to bale the cotton as soon as he could; 
and a short time before the last of the cotton was deli- 
vered, directions were sent by the defendants to the plain- 
tiff, to deliver the residue as soon ashe could. M‘Afee 
delivered the rest of his crop at the gin, and took a re- 
ceipt for it in the usual form, from the owner of the gin, 
to himself; soon afterwards, the gin and the cotton were 
destroyed by fire, the plaintiff had not assigned over the 
receipt. 

The defendants, by their counsel, moved the Court to 
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charge the jury, that the title to the cotton was vested in 
the plaintiff. by his taking the receipt therefor in his own 
name, and that an assignment and delivery of the receipt 
to the defendants was necessary, to enable them to enforce 
their claim; and as the cotton was burnt before such as- 
signment and delivery, the loss must fall on the plaintiff; 
which instruction the Court refused to give, but charged 
the jury that, if from the evidence, they believed that the 
contract was consummated by the delivery of the cotton at 
the gin, although the receipt was in plaintiffs own name, 
the loss must fall on the defendants. ‘l'rotter and 4i*Gon- 
negal excepted to this charge, and assigned the matter of 
the bill of exceptions as error. 

Oxmonp, for plaintiffs. 

Coa ter, for defendant in error. 


THE CHIEF JUSTICE delivered the opinion of the 
Court. 

THERE is some difficulty in coming to a satisfactory 
conclusion, as to the point of time when the contract was 
executed, and the plaintiff having taken the receipt in his 
own name, has contributed much to embarrass the ques- 
tion. The statute authorizes the transfer of cotton re- 
ceipts, and imposes heavy penalties on gin holders for not 
delivering cotton to the legal holder of such receipts. ¢ 
But if the contract was complete on the delivery of the 
cotton in question, the receipt could not control it. The 
gin holder had notice of the contract, and if he had been 
sued on his receipt, it would have been competent for him 
to have proved, that the cotton did not belong to the hol- 
der of the receipt. The cotton was delivered by the,or- 


der of the defendants. They exercised ownership over 


it in directing it to be ginned and baled ; they furnished 
the bagging and rope. It appears then that they consider- 
ed that the delivery at the gin executed the contract. 
We are not authorized to infer that, by taking the receipt 
in his own name, the plaintiff had in view any thing else 
than a fair settlement with the defendants. The receipt 
was evidence of the quantity of cotton that he had deli- 
vered. If after delivering, he had taken it from the gin, 
he would have been lable to the defendants, not on the 
contract, but for the value of the cotton. The judgement 
must be affirmed. 

Judge Gaye, having presided on the trial in the Court 
below, and Judge Wuire having been of counsel, did not 
sit. 
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Jenkins v. Cavutey. 


After the term to which an appeal from a justice of the peace is ree 
turned, it cannot be dismissed for the ins: ficiency of the appeal 
bond, unless a motion to dismiss is made at the return term and 
continued. 


JUDGE WHITE delivered the opinion of the Court. 


From a judgement recovered against him by Cauley, 
before a justice of the peace, Jenkins appealed to the Cir- 
cuit Court of Wilcox county. After the cause had been 
in Court for several terms, and once continued by consent 
of the parties, Cauley moved to dismiss the appeal for 
want of asufficient appeal bond. Jenkins offered to enter 
into a sufficient bond, but the Court refused to perniit it, 
and dismissed the appeal, and he now assigns this matter 
as error. 

After the term of the Court to which an appeal is ta- 
ken from a justice of the peace, it is too late to move to 
dismiss the appeal for the insufficiency of the appeal bond, 
provided, notice of the appeal has been given to the ap- 
pellee as required by the statute, «or his appezrance has 
been entered ; unless the party making such mution, enters 
the same on the motion docket at the first term at which 
the case stands for trial. 

We are not now disposed to reverse because the Cir- 
cuit Court refused to permit the «ppellant to give a new 
appéal bond, but we think it proper for the regulation of 
future practice, to say that w! en the appeal bond appears 
to the Circuit or County Court to have been informally 
or inartificially taken by the justice of the peace, and the 
error does not appear to have proceeded from the neglect 
or default of the appellant, the case should be retained if, 
before the appeal is dismissed, a good and sufficient bond 
securing the rights of the appellee, and answering the 
ends of justice, be given in open Court. For the reason 


first stated, the judgement must be reversed and the cause 
be remanded. 


Jupce Crensuaw, not sitting. 
Parsons, for plaintiff. 
H. G, Persy, for defendant in error. 
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Smitu & Hitt v. Coss. 


The statute, as to trials of a; peals from justices of the peace, doesnot 
cure a misjoinder of parties. 


Cons recovered a judgement before a justice of the 
peace against Smith, the maker, and Fortner, the endor- 
ser, of a promis3ory note; they appealed to Madison coun- 
ty Court, and there by leave of the Court, Cobb dismiss- 
ed the suit as to Fortner. The County Court gaye judge- 
ment against Smith and Hill, his security in the appeal 
berd. On writ of error to the Circuit Court, they as- 
signed as errors, that the cause was dismissed as to Fcrt- 
ner, and judgement rendered against Smith, when it 
should have been dismissed as to both; and on writ of er- 
ror to this Court, they assigned the same matter here as 
error. 

M‘Kiy ey and Hopxrns, for plaintiffs. 

Branvon, for defendant in error, cited Laws Ala. 449, 
454, 511, 189. 


JUDGE SAFFOLD delivered the opinion of the ma- 
jority of the Court. 


Tne maker and endorser cannot be joined in the same 
action at law. Smith and Fortner were ccmpelled to 
submit to the illegal judgement of the justice, or remove 
the case to an appellate Court. The appellate tribunal is 
directed by statute to try an appeal from the judgement 
of a justice of the peace, according to the justice and equi 
ty of the case, without regarding any defect in the war- 
rant, capias, or summons, or other proceedings of the jus- 
tice. I conceive that the intention of ‘his statute was to 
cure such defects, or irregularities in the proceedings of 
justices, as do not affect the essential rights of the parties; 
not to sanction a misjoinder of partics. It is true, the 
misjoinder here was corrected in the County Court, but 
it was at an expense to one o/ the defendants, perhaps 
equal to the amount in controversy. - It is.she opinion of 
the majority of the Court, that the judgement must*be 
reversed. 

The Cuter Justice not sitting. 
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M‘Wuorter and others v. Marrs. 


1. In sammary proceedings, it is su ficient ifthe record states that 
the requisite facts were proved, and it is not necessary that it should 
she v the evidence »v which they were proved. 
2. Judge nent against sheriff and his securities, for failing to return an 
execution, should be for the amoun. of the execuuon and interest, 
and not for a fine of 5 per cent a month, from the date of the exe- 
cution till yulgement. 
3. Costs of a motion, follow the event of the case. , 
4. No excuse for failing to return execution, that sheriff put it into 
the post office. 
5. lrial by jury not recessary on motion, defendant voluntarily sub- 
mitting the questions of fact to the Court. 


Tue original judgement of the Circuit Court, having 
been reversed in December, 1824, * and the cause remand- “finns, 4 
ed, the Circuit Court at October term, 1825, rendered 
judgement for the, defendant, against plaintiffs in error. 
The record states that. it appearing to the satisfaction of 
the Court, that at the September term, 1822, of said Court, 
John A. Marrs recovered a judgement against James L. 
Baird, for two hundred dollars debt, twenty-four dollars 
forty-four cents damages, for its detention, and sixteen 
dollars twelve and a half cents for his costs ; that on the 
second day of Mav, 1823, said Marrs sued out a writ of 
capias ad satisfuciendum on sail judgement agaist said 
Baird, for the sum of $240 563 cents debt, damages and 
costs, returnable to September term, 1823, of said Court, 
directed to the sheriff of Jefferson county; that the same, 
on the 20th day. of June, 1823, was delivered to, and re- 
ceived by said M-Whorter, sherif of said county of Jef- 
ferson, to execute and return; and that it has never been 
returned to the office of the clerk of said Court from which 
issued; that when said l*Whorter received ‘said execu- 
tion, and when it was by law returnable, he was sheriff of 
said county of Jefferson, and said Brown, Hicks, and 
Hatchingson, were his securities for the faithful discharge 
of the duties of said office : that said MsWhorter, Brown, 
Hicks and Hutchingson, appeared in Court by attorney, 
and having failed to shew any good cause why said execu- 
tion was not returned as by law, &c. It is therefore con- 
sidered, &c. that said Marrs recover of said M‘'Vhorter, 
Brown, Hicks,and Hutchingson, the sum of $299 88, being 
the amount of the fine of five percenta monthon the sum of 
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$240 564, the judgement in the original suit, from Sep- 
tember term, 1823, to the 28th of October, 1825, the 
time of rendering this judgement, and his costs, &c. 

The detendants produced to the Court the affidavit of 
Larkin C. M‘Million, made in open Court before the 
clerk, stating that the ca. sa. against Baird, came to his 
hands about the first of July, 1823; that he went there. 
with to Baird’s house, about the 10th of July, and made 
diligent search for him ;, and guarded his house all night, 
bur could act see anv thing of him, that he saw M‘Whor- 
terenclose the ca. sa. in a letter, directed to the clerk of 
the Circuit Court of Dallas county, and seal, and put it 
into the post office at Elyton, about the last of August, 
1323. The postage was not paid. These last matters 
Were state i ina bill of exceptions. 

M* Vnorter and his securities here assign, that the 
Circuit Vourt erred. 

First and second, In proceeding in the cause after it 
had bees remanded, the judgement having been reversed ; 
and in rendering judgement on motion against the sheriff 
and his securities, for not returning a ca. sa. 

Third, fourth, fifth and sixth, It is not shewn how it 
appeared to the Court that M‘Whorter was she: iff. that 
the execution was delivered to him, that it is not returaed, 
that Brown, Hicks, and Hutchingson, were his securities. 
It is not shewn that It Whorter was sheriff. 

Eighth aad ninth, Judgenent was rendered for five 
per cent per month, oa the amount of the original judge- 
ment against Baird. 

Seventh, tenth, eleventh, twelfth and thirteenth. It is 
not stated that notice was given to defendants ; the judge- 
ment was for costs ; it was rendered after cause shewn by 
M‘ Whorter, as stated in the bill of exceptions ; the right of 
trial by, juny, should oot have been denied ; a jury and 
not the Court, should determine on the facts, as to the 
excuse for aot returning the execution. And that the 
facts do not appear in the record. 

H. G. Peray, for plaintiffs in error, cited Yancy and 
others against Zankins, * aid Read asainst Carson. ° 

Hitcucock, for defendant in error. 

No new notice was necessary w'ien the Sipreme Court 
had remanded the cause ; and even if it were, defenclants 
to the motion by their appearance, cured the error. This 
Court in this case, at December, term 1824, have decided 
that a motion lies for failing to return a ca. sa, © 
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that the facts were satisfactorily proved. This Court will 
not determine on the sufficieney of the proof, unless it is 
made part of the record by bill of exceptions. The 
Court does not require that the record should shew the 
grounds on which the Court below acted, even where the 
proceedings are exparte, but here the defendants were in 
Court. 

I do not contead that the reasons given by the Court 
below, for its judgement are correct. | rely on the act of. 
1819, and not on the act cf 1807. ° Marrs was entitled to 
judgement against the sheriff and his securities, for the 
amount of his judgement against Baird, and interest from 
the time it was rendered ; and this is a few cents less than 
the amount adjudged as a fine, at five per cent a month. 
This Court will not reverse a judgement ‘or an error of 
six or eight cents. De minimis non curat, nora right 
judgement given for a wrong reason. All judgements 
carry cysts of course. The excuse shewn by the bill of 
exceptions has, by the Circuit Courts, and I believe, by 
this Court also, been always held insufficient. The man- 
date of the execution, required the sheriff to return it: 
Putting it into the post office, ard without even paying 
the postage, was no return of the writ; besides the wit- 
né-s was a deputy sheriff, liable to the she: iff, and incom- 
petent. 

A trial by jury was not demanded, nor was it necessary 
by the rules of the common law ; the excuse was volunta- 
rily made to the Court, and by the act of the defendants, 
the Court was made the tribunal to decide the question, 


JUDGE TAYLOR delivered the opinion of the Court. 


Tue second assignment was disposed of by express 
adjudication on the first writ of error in this case, and as 
to the first assignment, this Courtwould not have re- 
manded the cause, if it had not been considered that the 
Court below should again proceed in It. 

As to the third, fourth, fifth and sixth assignments, the 
record states that it appeared to the satisfaction of the 
Court, that M'Whorter was sheriff; that he received the 
execution; that it was not returned, and that the other 
defendants were his securities ‘for the due and faithful 
discharge of his duties as sheriff as aforesaid.” It also 
9 


It is not necessary to put the evidence on the record. JANUARY 1827, 


The record shews that the Court required proof, and “~~ 
M‘Whorter et al 
v. 
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378, 302, 
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JANUARY 1827. anpears that the d: fendants were in Court when the judge- 


we ment was rendered. It is evident that proof Gn these 
M‘Whorter et al 


points was adduced. If the defendants thought it insuf. 
ficient, they shold have, taken the necessary steps te 
spread it on the record. Where it appears from the re. 
cord, that the Inferior Court examined testimony to esta. 
blish a fact necessary to be proved, this Court until the 
contrary appears, must always presume that legal testi. 
mony was required. 

As tothe eighth and ninth assignments, it appears that 
the Circuit Court rendered judgement for a fine o! fivg 
per cent per month, on the sum of monev specified in the 
ca. sa. from the time it was received by the sheriff, until 
the date of the yadgement against him and his securities, 
This is not authorized by the law The defendants should 
have been adjudved to pay the amount of the judgement 
on which the ca. sa. issued, with interest from the date 
thereof. 

The plaintiffs in error could. take n-thing by the se. 
venth, tenth, eleventh, twelfth and thirteenth assignments, 
On the eighth and ninth, the judgement must be reversed, 
and the proper judgement rendered here. And of this 
opinion are all the Court. 

The judgement wa saccordingly entered against Marrs, 
for the costs accruing in the Supreme Court, and for 
Marrs against M*Whorter and his securities, for the 
amount of the execution and interest thereon, from the 
date of the judgement against Baiid. to the 28th of Octo- 
ber, 1825, when the judgement was rendered in the Cir- 
cuit Court. 

Jupce SAFFOLD not sitting. 





DravuGcuan and others v. Tue TomBecxsee Bank. 


In rendering judgement nunc protunc, the Court cannot resort to the 


record in a distinct suit, tough referred o by the ‘lerk, to supply ~ 


omissions. 
Z THE CHIEF JUSTICE delivered the opinion of the 
ourt 


In this case, a notice to James H. Draughan, Peter 
Randon and David Randon, that the Bank would move 
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for judgement against them, and the proper certificate of JANUARY 1827, 


the President seem to have been entered on the recor 
the Circuit Court, for Washington county, at April term, 
182. here is nothing to shew that the notice was 
served, and the entry of the judge nent is in these words: 
“same judgement against James H. Draughan and the 
other defendants, for six hundred and twenty-five dollars, 
with interest from the 29th day of December, 1820.” In 
the transcript the clerk states that this judgement is re- 
ferred for form to a judgement entered at the same term 
in a different suit, on behalf of the Bank against other de- 
fend nts, and gives a copy of the judgement in that case, 
which seems to-be formal and sufficient. At April term, 
1825 alter the return «f an alias sci. fa. to revive the 
ju'gement, and an order thereon for execution, julze- 
mut nunc pro tune was entered against James H. 
Draughan and Peter and David Rindon. That the Cir- 
cuit Court had power to enter such judgement if the re- 
cord shewed sufficient data, will not be questioned, but 
no atid in determining what judgement shou'd have been 
rendere:t in this case, could properly have been derived 
from the case to which he clerk referred, which was in a 
different suit between distinct parties. In rendering the 
judgement nunc po tunc, the Circut Court should not 
ha e resorted to any evidence to shew what that judge- 
ment should he, other than was furnished by the record. 
The judgement must be reversed. 


Parsons, for plaintiff. 
Hircucuck, for defendant in error. 





Tourmin v. BucuaAnan’s Executors. 


A father having given some slaves to his son-in-law at the marriage; 
some months afterw ris, and being indebted to more than the va- 
luc of his property, gives him another slave his latter gift is not 
fraudulent pe se, though from the circumstances, if corroborated by 
oth rs, the jury may infer fraud 


Trover in the Circuit Court of Washington county, 
by Theophilus L. Toulmin against Buchanan, for a nee 
gro.man slave. General issue, verdict and judgement for 
defendant. 


d of id 
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JANUARY 1527, §=The plaintiff claimed the slave under a gift from James 


Caller, the father of his wife ; he was married in the early 
part of the summer, and the gift was made im the succeed- 
ing fall. At the time of his marriage, he received four 
or five negroes from his father-in-law. At the time of the 
gift, Caller was much embarrassed by debts, more than 
he was able to pay, and shortly afterwards died. The 
negro in question was levied on in possession of his ex 
ecutrix as part of his estate, and bought by Buchanan at 
sheriff’s sale. 

The Circuit Court charged the jury that, if at the time 
of making the gift, Caller’s just debts exceeded a fair vas 
luation of his property, and it could not be made without 
prejudice to his creditors, it was void as to them. To 
which the plaintiff excepted, and assigned this matter 
here as error. 

Buchanan having died, his executors were made par« 
ties. 

Parsons, for plaintiff in error. 


The question presented by the bill of exceptions is, can 
a man who is indebted, make any advances to his children 
who have married, in order to set them up in the world? 
From the charge of the Court, it would seem that if the 
creditors run any probable risk of being injured by the 
gift. it is in law void. But the law seems to be, thata 
man pos-essed of property may make reasonable ad- 
vances to his children, and if he did not intend fraud, the 
gift would be valid. ¢ 

If the law be otherwise, a man of much property may 
make reasonable advances to his children acting in good 
faith, but if he is involved in unexpected misfortunes or 
dies, and his estate is mismanaged, though his whole con- 
duct may have been most fair and honorable, he is to be 
deemed guilty of fraud. Fraud in equity may be pre- 
sumed from circumstances, but at law, it n-ust beproved. ’ 

The chargé was too broad and too uncertain as to the 
time of the donor’s embarrassment; the exient of the 
excess of his debts beyond his means ~of-payment, and as 
to his fraudulent intent in the gift. His children as well 
as his creditors, had claims on his justice, they were cre- 
ditors by blood. 

Rurrin, for defendant in error. 


The plaintiff mistakes the prineiple from which the 
charge proceeded. The charge is on this question, cam 
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pears, he has already provided comfortably, destroy the 
claims of his creditors on the property on which they 
relied when they gave him credit? If the creditor must 
lose his debt. or the child the slave given to her, sur ly 
the donee ought to be postponed to the creditor. The 
charge went no farther than this. It was in effect, that 
in order to sustain the gift against the claims of the cre- 
ditors, it must be such an one »s could have been made 
wit! out prejudice to them. Here the father appears to 


have advanced her marriage portion to his daughter, ime 


mediately on her marriage; the slave which was the sub- 
ject of the controversy was net given ull some months 
afterwards, and does not appear to have been delivered 
to the donee at all. The shcriff found and levied the ex- 
ecution upon the save, in the possession of the executrix 
of the donor., Why did the plaintiff suffer Buchanan to 
buy a law suit? Why did he not interpose his claim and 
have a trial of the right of property, before ‘he sherifi’s 
sale? His silence am«-unts to a constructive fraud. aad 
the controversy here is, between one who against the 
creditors of Caller. and purchasers under executions 
against him, has no equity, and an innocent purchaser. 
Mr. Ruffin was not present at this term. The argue 
ment was made by the written briefs of the counsel. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


Tue substance of the charge appears to have been, that 
if Caller’s just debts exceeded a fair valuation of his pro- 
perty, and the gift was to the prejudice of his creditors, it 
was absolutely void. These were circumstances to be 
left to the jury, and if connected with others sufficiently 
strong, they might infer that the gift was originally in- 
tended as a fraud upon creditors, and therefore void. 
But unconnected with other circumstances of fraud on 
the part of Caller, the mere fact that his debts exceeded 
the value of his property, and that the gift was to the pre- 
judice of his creditors, were not of themselves sufficient 
to authorize the court or jury to infer that the gift was 
fraudulent and void. But the charge seems to have pro- 
ceeded on the supposition that it was not necessary to es- 
tablish fraud in the donor in order to avoid the gift, and 
that if it was even made dona fide and with no intention 
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JANUARY usr. of injuring the rights of creditors, yet it was void per se, 


Toulmin 


v. 
Bucharan‘s 
‘ Bxecutors. 


because the donor was in debt bev 1d his ab lity to pa 
and the gift did an injury to creditors. ‘If this be the 
correct doctrine, no man who owes-as much as bis pro. 
perty is'worth can make a valid gift, however small its 
value; for he would thereby diminish his: ability to pay 
his debts and injure the rights of bis creditors — lis vue 
that the debts ure getcrally contracted cn the credit of 
the debtor's property, Lut this is far thom being the cnly 
source of credit. ‘The creditor frequertly locks perl aps 
more to the debtor’s skill in business hone sty and induss 
try, than to the value of his property, The debt cannot 
have such lien on the debtor’s proj er y, as to prevent © em 
voluntary alienatiOns, unless made in bad faith, or under 
such circumstances as induced the belief that they were 
intended to defraud creditors. Here, it Caller had made 
a gift of the whole of his estate, tre law w uld declare it 
fraudulent per se. and void is ava nst creditors; ut when 
the gift was of a part only of his property mace to his 
son in law a few months after marrage, it was prima fa 
cie in advancement of the mart age, which is. deemed in, 
law a valuable conside ation, and was not vo dor fraudt., 
Jent per se, but a circumstance which if corroborated by 
other circumstances, m ght have authorized the jury to 
infer fraud. The judgement must be reversed and the 
cause remanded. 
The Cuizr Justice and Judge Gayver not sitting. 





Morcan v. Ruopses. 


1. Aplea that states matter going to the gist of the action, though not 
formally and specifically stated, cannot be stricken out. 

2. Master canno maintain action for kthng his slave, if the slayer by 
his collusion, hes been dischargid trom prosecution for the felony. 


In the Circuit Courtof Wilcox county, Rhodes brought 
an action of trespass against Morgan, charging him with 
having killed. bis, the plaintiff’s slave, of the value of 
$1000, whereby the slave was wholly lost to him. The 
defendant among other pleas, plead “that the plaintiff did 
mot produce‘any witnesses before the grand jury, or‘use 
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any exertions to have a bill of indictment found against JANUARY 1827. 
the defendant, but on the contrary, used all exertions to “YOY 
revent a bill: of indictment from being f und against Monee 
him for the alleged felony. and this he is ready to verify, nh 

&e. On motion of the plaintiff, this plea was ordered to 
be stricken out. “Phe:e were other pleas on which issues 
were taken, and verdict and judgement for the plaintiff. 
Morgan, among other matters, assigned here as error that 
his plea above mentioned was o: dered. to be stricken out. 


H G. Peray and Gorpoy, for plaintiff. 


Parsons, for defendant in error. 


THE CHIEF JUSTICE delivered the opin’on of the 
Court. 

Ir is well settled that public justice must be .answered 
before the owner of property, on which a crime may have 
been committed, can obtain ‘redress for an injury to it. 
Killing a slave is prima facie a capital telony, and if the 
master becomes prosecutor it is important to the ends of 
justice that he should conduct. the prosecution in good 
faith. If an acquittal should be brought about by his 
collusion, he cannot afterwards sustain an action for the 
trespass. The plea of the defendant here, went directly 
to the jist of the action. Although the matter of it may 
not be verv formally and specifically stated, it was not so 
frivolous as to authorize the Court to strike it out on mo- 
tion. The judgement must be reversed and the cause 
remanded. * @ 12 East, 410, 

JupGe CrensHaw not sitting. 





Puitiies v. Partr.wips. 


One executor may maintain an action against another on his express 
promise. 


THE CHIEF JUSTICE delivered the opinion of the 
Court. 

Tue plaintiff and defendant were legatees and execu- 
tors of Francis Phillips. They had settied the accounts 
of the estate and divided the proceeds, excepting the debt, 
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JANUARY 1827. which was'the subject of this suit. The action was on a 


one special promise. The plaintiff proved that the defendant 
‘ vy. 


hid admitied that he had collected this debt, and promised 
to pay it over to the plaintiff, and a judgement was ren- 
dered for him One executor. can maiatain an action 
against another on an express promise. Let the judge- 
ment be affirmed. 

Cray and M‘Cxung, for plaintiff. 


Branvon, for defendant in error. 





- M‘Broom and Turner v. RIves. 


a 

1. Where « plaintiff neglects to sue out his execution from term to 
term, an execution on a younger judgement delivered vo the she 
riff during such neglect, will acquire a pr fe ence. 

2. A constructive fraud is an act which the law declares to be fraudu- 
lent, without inquiring int» ‘ts motive: Not Xecause arbitrary rules 
or the subject have been laid 4 wn, but Secause such an act carries 
in itself irresistible evidence of fraud. 

3. A party who ig secured by a.de: d of trust on property may, when 
a defect is discovered inthe decd, receive a judgement by confes- 
sior fiom his debtor, and by execution, sell the property. This is 
not a fraud on other creditors. 


a> tant 


JUDGE TAYLOR delivered the opinion of the majo- 
rity of the Court. 


Tue object of this case is to determine to whom Wm. 
’ M‘Broom, late sher: ff of Madison county, shall pay a sunt 
of monev made by a sale of the property of one Egbert 
Harris ; which was levied on and sold by virtue of two 
executions, one in favo: of said Simon Turner, and the 
Other in favor of the said Francis E Rives. the amount 
of the money being insufficient to satisfy both. The case 
agreed is as follows, viz: “At the fall term, 1821, of the 
Madison Circuit Court, said Francis E. Rives, obtained 
a judgement aga:nst Egbert Harris, for the sum of $4200 
debt, $2033 damages, aad the costs of suit.. On the 60h 
dav of October, 1821, execution for the amount of the 
judgement was placed in the hands of the sheriff of said, 
county. returnable to the next April term of said Court; 

, and whilst said executin was in the hands of the sheriff, 
said Rives employed Messrs Kelly and Hutchinson as 
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eounsel, viz: on the 9th day of February, 1822, to obtain JANUARY 1827, 


for him the amount of his judgement against said Harris. 
That said Kelly and Hutchinson had been previously em- 
ployed by Simon Turner to prosecute a suit in Chancery, 
then pending in said Circuit Court, on a deed of trust 
given by said Harris to said Turner and others, upon the 
same negroes which were finally sola und -r the execution 
of said Rives, and the execution of said Turner. That 
Harris was at the time greatly embarrassed, and had 
previous to making the deed of trust to Turner and 
others. conveyed said negroes to John N.S. Jones, which 
conveyance was not considered valid; and that Jones, or 
those claiming under him, were in possession of the ne- 
groés. That said execution in favor of Rives, was re- 
turned by the sheriff, without any direction from Rives; 
‘no property found, at said April term, 1822. That those in 
possession of said negroes under said Jones, had execu- 
tions of prior date to said Rives’, levied on said property, 
and advertised for sale, which sale was enjoined upon a 
supplemental bill, filed by said Turner in said suit, upon 
which he gave security. These occurrences took place 
before said Kellv and Hutchinson were emploved by said 
Rives, and were known to the agent of said Rives. At 
that time, the said Kelly and Hutchinson considered the 
said deed of trust to Turner and others to be good, and 
to. constitute a superior lien on said negroes to Rives’ 
execution, and that opinion was communicated to said 
agent; but he was not otherwise informed of anv inten- 
tion on their part, to postpone the execution of.said Rives 
to any other claim in their hands against said Harris, fur- 
ther than the law would give a preference. ‘They consi- 
dered their obligation. to Turner paramount to that to 
Rives, or any other claimant who employed them: but of 
which Rives and his. agent was not apprized, further 
than the opinion intimated, that Turner’s lien on the 
deed of trust would postpone Sives’ execution. Short- 
ly after they were employed they filed a bill in Chan- 
cery for him and others, against said Jones, and those 
who claimed under him. for the purpose of subjecting 
the negroes to the payment of the debt, supposing 
the deed from Harris to Turner and others, to have 
conveyed the legal title in said negroes to the trustee in 
said deed. Sometime after filing this bill, the validity of 
said deed of trust became doubtful, on account of the au- 
thentication being defective, or supposed to be so, In 
10 
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JANUARY 1827. that state of things, said Kelly and Hutchinson, as counsel 
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for said Turner, procured a judgement at law, by confes- 
sion, against said Egbert Harris, at the July term, 1822, of 
the Madison County Court, for the sum of $10,386 93 
debt, $14 624 costs; and as there were numerous judge. 
Ments against said Harris, in which executions had not 
been levied, they took out execution on Turner’s judge- 
ment, and on the 18th day of Augusi, 1822, pu: it into 
the sheriff’s hands, with the intention of giving it the pre- 
ference and with directions to levy it on said negroes, 
but not to take them into possession, or sell them, without 
further order. On the 20th day.of December, of that year, 
the levy was made by the sheriff. by taking a list of the 
names of the negroes; but the negroes left in possession 
of those in whose hands they were found by the sheriff, 
and the said execution returned to the clerk’s office, at the 
January term of said County Court. On the 21st of De. 
cember, 1822, said Kelly and Hutchinson had said Rives 
exécution issued and put into the hands of said sheriff, 
retarnable to the next spring term of said Circuit Court, 
with directions to levy it also on said negroes ; which was 
done accordingly. On the 24th of January, 1823, a vendis 
tion exponas issued in favour of said Turner, upon said 
levy atid return, after which event a compromise took 
place bettw een said Kelly and Hutchinson on behalf of their 
several clients, and the counsel of said Jones, and the 
plaintiff in the judgement, injoined as aforesaid by sard 
Turner, by which, after satisfy ing said last mentioned 
judgements in negroes at valuation, the remaifider of the 
negroes were given up to the other ‘creditors. In conses 
quence of this compromise, the proceedings in Chancery, 
in favor of said Turner, and said Rives and others, were 
dismissed, and Turner’s injunction dissolved. The resi- 
due of said negroes were sold under both Turner’s and’ 
Rives’ executions, but did not amount to enough to sa 
tisfv Turner’s. 

It is also agreed, that Simon Turner is to be considered 
a party, although it is strictly a motion against the sheriff 

alone; and that either Rives or Turner may appeal, or sue 
out a writ of error.’ 

I have copied the case agreed, as it is difficult to com- 
press the statement of facts satisfactorily. The Circuit 
Court adjudg zed that the money 'n the sheriff’s hands, or 
so much of it as would satisfy Rives’ execution, should 
be paid to him. Turner and M‘Broom have sued out 
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their writ of error, The assignments made cover the JANUARY1@7, 
whole case. i 
The case naturally presents two points : — 
First, Whether a fi. fa. returned nudla bona, has any, ives, 
and what effect on the property of the defendant. upon f 
suing out an alias fi. fa. after a term has intervened be- } 
tween the return of the first, and the issuance of the se- i 
cond? 
Second, Do the facts in this cause present any evi- 
dence of actual or constructive fraud on the part o 
Turner? 
A third point has been made by the defendant in error, 
viz: That the legal title to the negroes was, by the deed 
of trust, vested in the trustee, and although the deed 
might be void, as to third persons for the defect in its au- 
thentication, it was in full force between the parties, and 
no execution sued out on behalf of the cestuz gue trust 
on a judgement at law, for the debt, intended to be. se- 
cured by the deed, could be levied on the property con- 
veyed by it. 
The first question turns entirely on the construction of 
the 8th section of the act of 1806, entitled “an act con- 
cerning executions, and for the relief of insolvent debt- 
ors.” * The first clause of which is in these words : *t Phat ¢ Laws Ala 299. 
no, writ of fier? facias, or other writ of execution, shail 
bind the property of the goods, against which such writ 
is sued forth, but from the time that such writ shall be 
delivered to the sheriff, under sheriff, coroner, or other 
officer, to be executed ; and for the better manifestation of 
the said time, such sheriff, coroner, or other officer, his 
deputy or agent, shall upon the receipt of any such writ, 
without fee for doing the same, endorse upon the back 
thereof, the day of the month, and the year when he re- 
ceived the same.” &c. 
At common law, an execution bound goods from the 
teste. By the statute, it is provided that such lien shall 
exist only from the time the execution is placed in the 
hands of the sheriff, who is required to endorse it, that 
the time may more clearly appear. This change of the 
law has been adopted not only in England, (whence we 
derive the foundation of almost the whole superstructure 
of our jurisprudence,) but in a great majority of the states 
of this union. In forming a conclusion on this su‘ject, 
we have the aid of great and learned men, of both hem- 
ispheres. 
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It seems that before the common law was aitered, 
“men abused the notion of ‘the retrospect of the goods be. 
ing bound by the teste of the writ, to make sales uncer. 
tain ; for they teok out writs, ove under the other, with 
out delivering them to the sheriff, by which they bound 
the goods of their debtors, aud consequently made 

sales and commerce uncertain.” If this were the true 
reason, and certuimly every probability 1s in its favor, 
the abject of the statute was not so much to aid judge. 
ment creditors, as to remedy abuses which they some- 
times. committed. and to compel piaintifis to use the 
means which the law had given them to obtain satisfae 
tion of their judgements, or to lose their right of prefer 
ence.’ Itis admitted on all hands, that the stature is plaif 
in its recuirements as to first executions. As to these, the 
decisions have every where been uniform. aid no fictions 
of the Courts have been resorted to, ner ghosts conjured 
upto prove, that leaving them in the clerk’s office, or ens 
tering them on the rolls of the Court, would be placing 
them in the sheriff’s hands. But it is contended, that 
although this first writ is. upon its return day. /uncius offs 
¢?0, 2nd so rencains until an alias issues, \cl sO soon as 
this is done, the first execution regains so much of its 
life as enables it to take within its gi asp, all the property 
the defendant may have obtaincd by bequest, pur¢ hase, 
or otherwise, during the years while it has been lying 
silent in the tomb: no matter how long, or how honestly 
such property may have been disposed of by the defen. 
dant, even in payment of other debts. If the sages of 
the iaw have so construed this statute, however much 
my opinion might be op posed to theirs, I would yield t 
such authority. The statute in terms, certainly makes no 
distinction ; its words are “ no writ of fier? fuczas shall 
bind goods,” Kc. The obligatory force therefore, could 
not be in an alias by retrospect, but must be in the first 
execution by the prospective operation given to it by 
suing out the alias. Would this construction remedy the 
nischief produced by the common law? It appears that 
at common law, men tock out writs, one under the other, 
without delivering to the sheriff, and that this had the 
effect of rendering sales and commerce unceriain, and for 
this reason, re quired the interposition of the Le gislature, 
If the statute receives the construction contended for, sales 
and commerce, instead of being more, would be les cer- 
tain. If the position taken by the counsel for the defem 

















SUPREME COURT OF ALABAMA, 


dant in error, could be sustained, his industry and ability JANUARY 1827, 


would have enabled,him to produce cases in which the 
English Courts had given such effect to alias executions. 
But none such have been produced. And it is by consi- 
dering an execution, which dies at.its return day,as endued 
with the qualities of a contract, by which one gives to 
another a lien on his property to secure a debt ; and 
which continues in full operation, until the debt is paid, 
that the counsel for the defendant attempts to sustain 
himself. But an execution, after its return day, cannot 
be levied, although it is obvious that no part of the 
judgement has been made. The execution ‘contains on 
itself, evidence of its failure to effect its object. The 
sheriff may have the execution in his possession unsatis- 
fied : the property of the defendant may pass before his 
eyes, and vet he cannot levy on it. Buta lien by contract, 
a deed of trust, or mortgage, continues in operation 
until it is satisfied. 

The case of Edwards against Harben,” does not, a- it 
is believed, sustain the points to which it was cited. The 
case of Brown against Gilliland, cited from 5 Desaus- 
sure, gives all the effect to an execution. which has been 
returned : which is contended for by the counsel for the 
defendant. But the effect of this decision is much weaken- 
ed by its being a reversal of 2 decree of Judge Thompson, 
known to be one of the ablest Judyes of South Carolina; 
who, in the emphatic language of his decree, says, that 
h» considers an execution returned “* nud/a bona,” pre- 
cisely as if it had never existed. The cases of Tabb 
against Harris, and Daniel against Cockrill, administra- 
tor, reported: in 4 Bibb, and Epps against Rando!ph, in 
2 Call. sustain a directly contrary doctrine ; and it is be- 
lieved that all the other cases, which bear directly on the 
point, go to sustain these authorities. 

Upon the best consideration therefore, which I can be- 
stow on this subject, my conclusion is, that suing out an 
alias execution, and delivering it to the sheriff, can have 
no effect in continuing a lien of a prior execution which 
has been returned. . Nor d» I apprehend any evil conse- 
quences from this, as it can néver be material, which of 
two bona fide creditors recovers his debt. But a majority 
of the Court are not satisfied to go thus far. It is the 
opinion of the majority, that where there is negligence in 
the plaintiff in not regularly suing out his execution 
from term to term, an execution on a younger judgement, 
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was guilty of such negligence, will be preferred to his. 
On the second point there can be but little difficulty, 
I cannot perceive the slighest reason for charging actual 
fraud. After Kelly and Hutchinson were employed, every 
necessary act on behilf both of Turner and of Rives, 
appears to have been performed by them ; they were 
honestly pursuing Turner’s rigits, when the agent of 
Rives first called upon them. Thev distinctly informed 
him of their situation, of te duties they owed to Tur 
ner, and of their belicf that his debt would have a pre. 
ference ; yet he chose to employ them. When they af 
terwards discovered that Turner’s deed (the flaw in the 
authentication of which they had overlooked) was defee 
tive, and probably void, at least, as to third persons, it 
was their duty to use some means by which he might, if 
possible, be placed in as good a situation as when he con- 
fided his business to them. They had advised him that 
his deed was good, and his recovery certain Had they 
then informed him that he must resort to his legal reme- 
dy, he might before this have had his judgement. To 
repair as much as possible the effect of their own error, 
thev immediately obtain a confession of judgement from 
Harris in favor of Turner, and sue outexecution there 
on. There is no intimation in the agreed case, that Rives 
considered Turner’s deed of trust to be fraudulent; it was 
at las: abandoned, not because it was without considera- 
tion, or for any other reason affecting the honesty of the 
transaction, but for an unfortunate omission, net at all 
affecting the justice of the case. It is believed that there 
is abundant evidence of the sufficiency of the considera 
tivo for the judgement that was corfessed: nor is there 
any fraud in the sheriff's being directed to leave the ne- 
groes in the hands of the persons who had them in pos 
session. It could not be intended to favor the defendant 
to the execution: he had no control over them. They 
were held by persons who claimed title. Turner 
might in good faith, prefer to levy on them to se 
cure as far as possible a.preference, and fear the re- 
sponsibility which would be incurred by taking them 
from the possession of those who then held them. It 
may have been his object to endeavor to force a compro- 
mise, and in this way, the return of the execution before 
the sale, may also be rationally accounted for. After the 
levy, the property was vested in the sheriff, and there 
continued until the sale under the venditioni exponas. 
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Nor was there any constructive fraud; at all events, 
none as to Rives. The injunction obtained by Turner 
was not for a feigned purpose, and even if those included 
within its mandate might have complained, Rives was nct 
injoined, but left free to sue out his execution as he might 
think proper. A constructive fraud is an act which the 
law declares to be fraudulent, without inquiring into its 
motive ; not because arbitrary rules on this subject have 
been laid down, but because certain acts carry in them- 
selves an irresistible evidence of fraud. The instances 
given in the books are few, and I feel no disposition to 
enlarge the number. The law has placed such guards 
against fraud, that those who attempt it, rarely succeed. 
The intention to commit it must be proved. These 
are exceptions to the rule, let them remain as excep- 
tions. In this case however, no other conclusion can 
possibly be arrived at, but that the property was levied 
on by Rives’ execution, and in every respect. left in 
the same situation that it was under Turner’s, excepting 
that the return day of the other not having arrived, no 
venditioni exponas was sued out. 

The last point presented has, I acknowledge, produced 
with me some difficulty. It is certainly a rule of law, 
that conveyances which are void as to third persons, may 
yet be good between the parties. ° But in the case cited 
from Johnson’s Reports, where an execution issued on a 
judgement obtained by the mortgagee, was levied on the 
mortgaged premises, which were sold by virtue of it, seems 
clearly to meet this. A deed of trust can operate only as 
a mortgage, until the trustee carries his power into exe- 
cution bya sale. The bargainor beyond a doubt, has a 
right to’ redeem, by paying the amount of the debt in- 
tended ‘to be secured, at any time before the sale. This 
interest has frequently been determined to be a legal es- 
tate, so far at least, as to be liable to execution. But it 
might be a sufficient answer to say, the cestuz que trust 
has a right to proceed at law, and in Chancery at the same 
time. : 

It is the opinion of a majority of the Court, that the 
judgement of the Court below should be reversed, and 
that Turner’s execution should be first satisfied. 


JUDGE CRENSHAW. 
As to Turner’s equitable security under the deed of 
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some defect in the deed,) by taking a confession of judge. 
ment from Harris, and proceeding under an ¢xecution 
th: reon, to sell the property. The lien which Turner 
may have had under the deed of trust is, therefore, for. 
eign tothe present inquiry. I deem many of the points 
made in the argument, in relation to fraud, equally so, 
For in my opinion, the record furnishes no ground to in- 
fer fraud, actual or constructi:e, and having any bearing 
or the main question now presented. 
To come directly to the point which I conceive to be 
presented for consideration. I hold that an execution, 
from the time it is delivered to the sheriff, acquires a lien 
on the personal chattels of the defendant, which is con 
tinued as long as the execution is kept alive by renewals; 
that after an execution is returned, it loses its active ener. 
gy, but does not lose its binding efficacy on the defen 
dant’s property ; that priority must always be given to 
the elder execution, if its lien has been so kept alive, al- 
though the money has been made by levy and sale undera 
youngerexecution. This is clearly the doctrine of the com- 
mon law, sustained by judicial decisions, of great respet- 
tability in some of the stat'sof the Union. It has been 
so settled ‘in South Carolina, and the degisions in New- 
York are not to the contrary ; and indeed I never before 
heard this doctrine controverted in a court of justice, 
The able arguments of the counsel, who cont-nded against 
it in this case, did at first, compel me to hesitate ; but on 
reflection, I am constrained to adhere to the principles 
which I have always, heretofore considered a- the law of 
the country. The only authorities cited, which are directly 
against this doctrine, are from Virginia and Kentucky. For 
the Judiciary of these States, I have the high st respeet. 
But authorities from one or two States, should not go- 
vern us, in opposition to the well established principlesof 
the common law, which, sb far as consistent with our 
local institutions and peculiar form of government is, as 
Z understand, the law of this State. To know correctly 
what is the common law, while we do not disparage the 
judicial decisions made in our sister States, we ought also 
to resort to the decisions of the eminent tribunals of that 
country, from which we have derived the common law. 
A recurrence to these decisions will shew that my opition 
is well supported. Rives’ exetution was older than Tur- 












SUPREME €OURT OF ALABAMA. 


ner’s. Its lien had been kept alive by one renewal, and JANUARY 1827, 
in my Opinion, the money made under Turner’s younger ““W™ 
execution, should be applied first to the sacisfaction of 

the execution in behalf of Rives. 


Hitcucock and ‘THornTon, for plaintiffs. 
M‘Kintey and Hopkins, for defendant in error. 
The CuieF Justice absent. 
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And twelve other cases, to wit: 


Jones v. CHEATHAM. 
Tue Same v. Tuompson and Mawnninec. 
Harris v. THOMPSON.’ 
Tue Same v. Tue Executors oF LEwetien Jones. 
. M‘Atister v. Moores, e/ al. 
Tue Same v. Turompson, et al. 
Houmes, Broapnax et al v. Tuompson, et al. 
Houmes v. Porr and Hickman. 
BraHan v. TA.Lsor. 
Turner v. Tuompson, et al. 
Gray v. Pope. 
Pettus v. THompson. 


4. A party under a mistake as to the law of his contract, voluntarily 
makes payment: Fquity will not decree restitution. 

2. So if he submits to an erroneous judgement at law, until a writ of 
error is barred by statute, Equity will not open the judgement at 
law. Complainants having from an erroneous construction of the 
statute of February, 1818, ‘‘to amend an Act against usury,” suf- 
fered judgement to pass for, or voluntarily paid the high rate of in- 
terest expressed in their notes; when the Supreme Court settled 
the correct construction of the*statute, theirremedy at law was 
barred by the statute of limitations Equity will not interfere. 

3. A party seeking relief in equity against a contract, as usurious un- 
~ the act of 1805, must shew that he had not adequate remedy at 

w. 


THESE were appeals from decrees of the Circuit Court 
of Madison county, sitting in Equity. The main points 
being the same in all the cases, they were all taken up for 
argument at the same time. 
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The bills’ filed in 1823, 1824 and 1825, respectively 
charge: That in 1818 and 1819, the complainants gave 
their notés to the defendants in the several bills named, or 
to some of them, for the sums of money in the bills stated, 
payable at certain periods after the dates of the notes, 
with interest at three and at five per cent a month, and at 
various other high rates. In some of the cases, to carry 
iMterest frofn date at these rates; in others, interest from 
Maturity at ten per cent a month, if not punctually paid. 
That some of the notes were for money lent, but the pre- 
mium was added to the sum lent. and the whole stated as 
principal, made payable with interest at the above high 
rates, at sixty days, or other short intervals ;‘and the notes 
with the compound interest embodied with the principal, 
thus several times renewed. Some others of the notes 
were for goods, &c. sold, or other pre-existing debts. In 
none was the consideration stated to be aloan. That the 
complainants were by law, bound to pay only the origi- 
nal debts, with interest thereon at eight per cent per an- 
num. That the defendants had entered into a combination 
with the monied men of the county, to raise the rate of 
interest ; had full control of it: induced the members of 
the bar generally to express opinions, that by force of the 
act of February, 1818, interest must be adjudged on such 
notes as these, according to the enormous rates therein 
expressed. and that no tribunal could afford any relief. 
That by these means, this erroneous opinion as to the 
law of such contracts, become general throughout that 
part of the State where they had been made. That the 
complainants thus ignorant of their rights, deceived and 
mistaken as to the law governing their contracts, in some 
instances voluntarily, or without suit, paid the principal 
and interest as expressed in their notes; in others, judges 
ments were recovered for principal and interest; in others 
deeds of trust were given, and ruinous sacrifices 
of ‘their property made by sales under executions or 
the deeds of trust. That complainants remained thus 
ignorant of their legal rights un:il writs of error were 
barred by the statute of limitations, and are without re- 
medy at law. The bi'ls respectively exhibit statements 
of the excess of the sums paid above principal and inte- 
rest at eight per cent per annum, and of the value of the 
property sold, above its produce at the sales as above 
—_ and pray for restitution, Mc. and for general 
relier, 
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The answers, with some slight variations in the state- JANUARY1627. 


ments of circumstances, admit that the contracts, pay- 
ments, judgements, &c. were as stated io the bills; deny 
ali combination to control the ,rate of interest, or the 
opinion of the community as to the law of interest, &c. 
And also, by way of plea, claim the benefit of the sta- 
tute of limitations in the cases of voluntary payments, 
and in most of the cases also demur to the matter stated 
in the bills. Some testimony was read on the trials 
of the cases, and there were peculiar features in the case 
of Harris against Jones’ executors, which are stated by 
the Judges in giving their opinions. 

By the decrees of the Circuit Court, all the bills were 
dismissed at costs of the complainants. They appealed 
to this Court. 

The cases were all taken up together, and argued at 
July termy 1826, by Messrs Kelly, Hutchinson, F. Jones 
and E. Shortridge, for the appellants, and Clay, M‘Kinley 
and Hopkins, for the appellees. The argument occupied 
six days, the counsel on both sides going into the exami- 
nation of the construction of the statute of February, 
1818, as well as of the grounds for relief disclosed by the 
several bills; but the Reporter has not now the materials 


and opportunity, which would enable him to give even a 
statement of the several positions taken, and many au- 
thorities cited, without doing injustice to the elaborate 
and able arguments of the counsel on both sides. 

The cases having been held under advisement until 
this term. On Monday the 8th of January, 1827, the 
Judges delivered their opinions. 


LIPSCOMB, Chief Justice. 


Turse cases were argued at last term with much zeal 
and ability. The time consumed by the argument had so 
encroached on the term, and so much exhausted the mem- 
bers of the Court, that it was thought best to retain them 
under advisement. By this course we have lost much of 
the advantage that would have been derived from the ar- 
gument; many of the impressions of the moment have 
been erased or impaired by the action of mind and feeling 
on other subjects. If, however, it be true that Judges 
should be all head and no heart, the delay is not to be re- 
gretted, as more than an equivalent has been obtained bv 
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The character of. the cases, and the many points pre- 
sented, opened a fine field for the imagination, and for 
enlisting some of the finest and best feelings of the hu- 
man heart ; and the opportunity was not left unimproved. 

When the strong are seen arrayed against the weak, 
the rich and influential against the poor and necessitous, 
Judges are apt to lose the high distinction of abstract in- 
tellectual beings, and to be found embodied in soul and 
feeling with the mass of the human family. 

The statute of 1818, under which these cases are said to 
have originated, has been assailed as weak and unsound 
in policy, and most ruinous in its effects, ‘The motives 
of those who were active in procuring its passage, have 
not been left unimpeached. I was a member of the Le- 
gislature, and voted in favor of it. I now believe that it 
was a rash experiment by an infant. government, in the 
hands of young and inexperienced politicians. My con- 
clusions are however drawn from its practical effects, not 
from any defect which I have been able to detect in its 
theory. Some of the ablest men in the science of jurispru- 
dence of whom this age can boast, have maintained, that 
any restriction on contracts for interest is unsound in po- 
licy, and produces the evil intended to be guarded against. 
We cannot justly charge them with impure motives in 
maintaining this doctrine. As little ground is there for 
impugning the motives of those who voted for the statute 
of 1818. As to the policy of this measure, honest men 
then and now, and perhaps always may, very sincerely 
differ in opinion. I will here take occasion to say, that 
the man who penned the so much abused act of 1818, is 
now gone where comments on its policy or its results, cam 
never reach or disturb him. I knew him well. His rich 
intellectual endowments. commanded my. admiration, 
and the pure incorruptible principles of his heart, my 
warmest esteem and friendship. That such a mind 
might err, is possible, for perfection is not the attribute 
of human judgement, But that his spotless integrity 
could ever permit him, in the discharge of a high and 
honorable trust, to be influenced by personal or factious 
considerations, not even fis bitterest enemy, not the 
vilest slanderer who ever feasted on all that is estimable 
in character, can for one moment believe. 
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But to return to the subject under consideration: The JANUARY 1827, 
act of 1818 provides, “that any rate of interest or pre- “Vv ~ 
mium for the loan or use of money, wares, merchandize, = 
or other comimodity, fairly and bona fide stipulated and 9 W*™* 
agreed upon by the parties to such contract, expressed in 
writing, and signed by the party to be charged therewith, 
shall be legal and recoverable.” ¢ ' 

This act was an experiment and an innovation on the 
laws and usages of most of the civilized and commercial 
communities of the world; and as such, it should receive. 
a rigid literal construction. Its sense should not be so © 
enlarged as to embrace a case not within its letter. The 
words “‘/oan or use” have in common parlance, a distinct 
appropriate meaning, and are never used for giving day 
of payment onan absolute sale. It is true that the Eng- 
lish statute, fixing the rate of interest expressed in similar 
terms, has been construed to mean giving day of payment 
on money due, either for a loan, or for an absolute sale 
of goods, wares, merchandize, &c, and it will be rea- 
dily admitted. that whatever construction may have been 
heretofore given by the Courts to the words and phrases 
used in a statute, should be sustained, if the reason for 
such construction still exists. It is not denied that where 
public policy or substantial justice obviously requires it, 
Courts should strongly incline to such liberal construc- 
tion of the statute as will effect the object. ‘That a cre- 
ditor, giving farther indulgence to his debtor after pay- 
ment had become due, is entitled to some compensation 
for such delay of payment, is so obvious to common sense, 
that it is not at all surprising that courts of justice should 
have endeavored, by a liberal construction, to bring this 
case within the statute regulating the rate of interest for 
money lent; and accordingly, by resorting to some 
subtlety of reasoning, the English Courts determined, that 
after the debt became due, the debtor should be cansi- 
dered as a borrower from his creditor. At common law 
the creditor is entitled to recover damages for the deten- 
tion of money due. If a case occurred where no interest, 
by the strict letter of the statute, could be allowed, is it 
not probable that the Court would decide that the legal 
rate of interest on money lent afforded an easy and cer- 
tain measure of damages? I am not certain but this has 
been the origin of allowing interest in the English Courts, 
on the giving farther day after payment due onan abso- 
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JANUARY 1827. Jute sale, as contradistinguished from a loan. Again, 
w ~~ =a liberal construction of the statute, those who had taken 
— interest,in cases not of loan, were exempted from the 
Watkins heavy penalties of usury. A liberal construction was 
then invoked, by that humanity which governs every 
court of common law. But if none of these objects are 
to be achieved, I cannot believe that we are bound by the 
same rule of construction. On the contrary, to guard 
against the results of any new experiment, we should 
adopt the most rigid and literal construction, as_ that 
which the Legislature intended to give to the expressions 
used. 

If Iam correct in the principles laid down, the act of 
1818, authorised interest to be stipulated at a higher rate 
than eight per cent, only on a contract of loan, and not 
on one giving day on an absolute sale or other debt 
already due. In most of these cases, the consideration 
was not a loan, and the payment of interest above ei;:ht 
per cent, could have been avoided at law. The com 
plainants either paid the excessive interest voluntarily, or 
failing to make defence in the actions at common law, 
judgements were rendered against them for the whole 
amount of the interest claimed. They have satisfied 
these judgements, and now seek relief, alleging that they 
were ignorant that anv defence could be made at law, 
until it was too late to avail themselves of it. 

As to the cases of voluntary payment without suit, if 

} money has been paid under a mistake as to facts, relief 
can be had by a suit atlaw. As if a security should pay 
a debt which his principal had already paid, or if a debtor 
should pay a greater amount than was due by the con 
tract, the money so paid by mistake, can be recovered 
back in an action for money hadand received. A variety 
of other cases might be put by way of illustration. But 
if A. enters into so hard and unconscientious a contract 
with B. that a Court of Chancery would relieve him from 
its performance, yet after having performed it, Chancery 
will not afford him relief, or decree that what he has s0 
voluntarily paid shall be refunded: for the contract has - 
been extinguished, and will not be revived. for the pur- 
pose of giving relief. I believe that no case can be found 
where money paid voluntarily on a contract, no fraud 
being practised by the creditor on the debtor, and where 
there is nothing objectionable in the contract but its naked 
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hardship, has been decreed to be refunded; no matter JANU ARY 1827 


how hard: and unconscientious the contract may have 
been. If fraud has been practised, under whatever spe- 
cious garb, Chancery will expose it to view, and relieve 
against its effects. But where a settlement has been made 
by ‘he parties in interest, knowing at the time all the ma- 
terial facts,a Court of Chancery will not disturb it, how- 
ever hardly it may operate. 


id 
Jones 


v. 
Watkins. 


The case of Butlers against Haskell, * at first seemed to a 4 nesaussure’s 


me to impeach the soundness of this position.. But ona 


careful examination, I find that so far from controverting, - 


it supports it. The Butlers had empowered Haskell to 
recover for them pr:perty to a very large amount. 
Shortly afterwards, and before any part of the property 
had been recovered, he purchased their interest for less 
than one fourth of its value. After he had recovered the 
property, he procured from them-an instrument referring 
to the first contract, and acknowledging its validity. 
Chancellor Desaussure, gives a most luminous opinion, 
in which he notices particularly some of the strongest 
cases of a voluntary settlement. When he comes to sum 
up the grounds on which he sets aside the settlement, or 
deed of confirmation, he says that “the inadequacy of the 
price was so gross as to shock the conscience, and raise 
that violent presumption against the correctness of the 
transaction, which amounts to intrinsic evidence. This, 
coupled with the ignorance of the complainants, their 
want of full and correct information of their rights and 
of the value of their property, makes a case of the highest 
claim to relief.” Again, the defendant was the agent of 
the vendors, to support and establish their claims to the 
estate, and if an agent is allowed to become the purchaser 
at all, under any circumstances from the cestui gue use, 

it is of the most imperious obligation on him to shew, 

that the purchase was perfectly fair in all respects, and is 
not liable to any sort of objection; but he has not done 
this, for the objections of gross inadequacy of price. igno- 
rance and necessity on the part of the vendor, and still 
on the part of the purchaser, are made with irresistible 
force by the principals against their agent, the purchaser. 
And finally, this very strong case is not weakened by the 
acts relied on by the defendant as confirmation, For 
the ignorance and necessity of the complainants remained, 

and they were not aware that the contracts could be ime 
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JANUARY 1627. neached, and that they could be relieved ; and what they 
“v~ did, was in compliance and submission to the origina] 


Jones 
v. 
Watkins, 


contracts. It will pe seen that this was the case where 
an astute and cunning agent had abused the confidence of 
his principals, and purchased the property for less thay 
one fourth of its real known value. The _ first contrag 
was void. A trustee has such opportunities to impose oy 
his cestui que trust, that a purchase made by him during 
the continuance of the trust, is always evidence of fraud, 


’ ‘It is like making a contract with an infant. The opinion 


of the Chancellor does not in the least impugn the pring 
ple, that where a settlement has been made with a ful] 
knowledge of all material facts, a Court of Chancery wil] 
not again rip up the transaction, on the ground of hard. 
ship or mistake in law. 

In the cases now under consideration, the payments 
were made in strict accordance with the intention of 
the parties when they entered into the contracts, and 
although most of the notes were not for money lent, both 
the makers and payees believed that the act of 1818, ay. 
thorized the receipt of the interest stipulated. The com. 
plainants allege no fraud, nor do they deny that it was 
their ona fide intention to pay, the interest expressed in 
the notes. If they have voluntarily paid it, I know not 
on what principle they can expect relief. Courts of Chan. 
cery have often been invoked to carry a contract into 
effect according to the dona fide intention of the parties; 
but now for the first time, we ate called on to control by 
our decree, the honest intention of the parties to the con 
tract, after it has been fully executed. It has’ how 
ever been urged that the enormous rate of interest stip 
lated, is an evidence of fraud, and that payment was made 
under the influence ot ‘the same fraud. It is true thata 
glaring disproportion between the price given, and the 
value of the thing purchased, has been held to be the 
livery of fraud, and where the vendor’s situation has 
been in any wise influenced by the purchaser, a Court of 
Chancery will consider the sale fraudulent. But in no 
case I believe, has it been settled, that naked inadequacy 
of price per se constitutes fraud. The cases going most 
strongly towards the support of this doctrine, are cases in 
which the disproportion between the price given, and the 
value of the thing sold, is such as to startle the con- 
science at the first blush. In most of them, from one third 
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to one sixth of the real value. All these cases too, de- JANUARY 2822, 
rived aid from other circumstances; such as the relative “~~ 

situation of the parties. In the case already noticed, = 
where less than one fourth of the real value had been 
given, Chancellor Desaussure thought it necessary to 
couple the inadequacy of price with the facts that the 
vendee was the agent of the vendors. and that they were 
ignorant of the value and amount of the property sold. 
If, however, it were admitted that mere inadequacy of 
price would constitute fraud, it would be extremely diffi- 
cult, if not impossible, to apply the principle to the cases. 
under consideration. There is no great difficulty in 
ascertaining the real value or market price of any named 
article of property. If it is sold by a person in very indi- 
gent circumstances, at a price greatly below what it would 
command in market, fraud might naturally enough be 
presumed. But it is notso with money; it is impossible 
even for those engaged in commerce and stock exchange, 
to fix any thing like a standard value of money. To the 
miser it affords none other than the pleasure of looking 
on his hoarded treasure, and his fear of losing it would 
restrain him from lending at any rate of premium that 
could be offered. The free liyer would put no other 
value on his money than as the means of purchasing the 
comforts and enjoyments of life; while the enterprising 
merchant would fix its value by various and complex cal- 
culations, depending much on his talents for speculation ; 
and would often hesitate to limit the gain on a particular 
sum to any rate of premium, however extravagant. One 
of the most distinguished political economists, after ac- 
knowledging the difficulty in forming a correct estimate 
of the value of money, fixes it at half the amount that 
could be made by trading on it, and assumes that twelve 
per cent per annum is a fair profit in trade, but admits 
that this rate would vary in different countries. In Ben- 
gal, from 40 to 50, and in Turkey 25 per cent would not 
be thought unreasonable interest. In old countries sub- 
ject to but little change, every branch of trade (unless 
mon»polies prevent it,) will soon be so stocked and regu- 
lated, that the fair gain in any one, cannot long remain 
disproportionate to the rest. When the government is 
unstable, and does not afford sufficient protection to pro- 
perty and persons, few will venture into market ; there 
will be little competition, and great profits may often be 

12 
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JANUARY 1827. made by the few who so venture. _ This seems to be the 
“~~ true reason for the high rate of interest in Bengal and 


Jones 
v. 
Watkins. 


Turkey. In new-countries, where new channels of trade 
and commerce are continually opening, and the staple 
commodity frequetitly changing, great profits will be re. 
alized and high rates of interest given. The history of 
our own country ard times shews, that the two extremes 
of prosperity and adversity approximate so closely, that 
it is difficult to define the boundary. Suppose that on the 
eve of one of these great changes in the prices of property, 
A. sells a slave to B. for $500, (the full estimated value 
of the slave at the time,) on acredit of sixty days. Before 
the expiration of the sixty days property of this descrip- 
tion has been enhanced 100 per cent. A. calls for pay- 
ment, it is not convenient for B. to pay, and A. proposes 
a recision of the contract. B. objects, that the slave is 
now worth double what he had agreed to give, but he is 
unwilling to sell him, because his services for the year in 
the cotton field will be worth 4 or $500. But as an 
honest man, he is willing to pay to A. a fair equivalent 
for the delay, and promises him 50 per cent for one year, 
Now if B. makes 4 or $500 by the slave’s labour for the 
year, and then sells him for $1000, no one would say that 
the high rate of interest made the contract fraudulent on 
the part of A. But if B. should be disappointed in his 
calculations, and at the end of the year the prices of slaves 
and of cotton should be reduced to what they were at the 
time he made the purchase, according to some casuists, 
the contract for 50 per cent interest would be fraudulent. 
Thus making a contract fraudulent or honest, according 
to the times, or changes in the market, and not according” 
to the circumstances under which it was made. Sucha 
principle, no rule of ethics can bring my mind to assent 
to. The case put is supposed to be between two honest 
and conscientious men. If the 50 per cent has been paid, 
I cannot see how a Court of Chancery, doing justice be- 
tween man and man, can decree restitution, although the 
rate of interest for prolonging the time of credit was 
very high. 

Where the actual consideration was the loan of money; 
how far can the high rate of interest paid, be a just ground 
from which fraud should be inferred? Loans are not of- 
ten made to the indigent and necessitous man, hard press- 
ed to provide a subsistence for his family. He may sel! 
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his last cow, or his last bed, at an inadequate pricé, to pre- JANUARY 1827. 
vent his child from suffering for bread, but he cannot <~v™ 
give such security as the money lender would require. "“v" 
It is the man of property, and the speculator, who can Watkins. 
bargain with the money lender. He believes that by specu- 
lation, he can make great profit, and that by giving a 
high premium for money, he can increase his already am- 
ple fortune. The man having extensive property in pos- 
session, moving in splendor, and indulging in all the luxu- 
ries of life, prefers giving a ‘high rate of interest to the 
curtailment of his expenses. Such contracts are often. 
between persons who are under no obligation to be gene- 
rous, from the relation in which they stand to each other. 
They frequently occur without confidence being abused, 
or necessity taken advantage of. A Shylock on the one 
hand, practising every dirty trick which his cunning can 
suggest, and on the other, the cold-blooded heartless spe- 
culator, who after having separated husband and wife, pa- 
rent and child, severed the dearest ties of nature and vio- 
lated all the obligations of religion in his thirst for gain, 
can repose undisturbed by anv other reflection than the 
calculation of his per centage on his traffic in human be- 
ings, human misery and tears. It would be much more 
satisfactory, and much more consonant to equity and 
good conscience, could both parties in such transactions 
be punished. Fut as that cannot be done, the maxim, 
in pari delicto possidentis melior est, must prevail. 

From every view which I have been able to take, my 
mind is brought to the conclusion, that the high rate of 
interest stipulated, is not per se sufficient to sustain the 
inference, that the contract wa3 fraudulent, and that 
where there has been no fraud or mistake as to facts, the 
complainants are not entitled to relief. ; 

In these cases, defence as to the excessive interest, 
mizht have been successfully made at law. The reason 
assigned by the complainants for not making such defence 
is, that they were mistaken as to the law; that accord- 
ing to the then prevailing construction of the act of 1818, 
the interest was recoverable ; that the error in the judge- 
ment at law had been cured by the statute of limitations, 
before a judicial construction had been given to the sta- 
tute of 1818. The respondents rely on the grounds, that 
defence might have been made at law; that ignorance of 
law is no ground of relief,and on the statute of limitations. 
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Strictly speaking, the statute of limitations does not 
govern a Court of Chancery ; but it is adopted as a con. 
venient rule, to be so applied as not to protect a wrong, 
This rule, though, is more applicable to cases where Chan- 
cery bad exclusive original jurisdiction. In cases of 
trust, the statute wiil not be applied until the expiration of 
a limited trust. ‘The trustee will not be permitted to 
plead it against his cestui que trust. In cases of fraud, 
it will run only from the discovery of the fraud. But it 
has never been held that a Court of Chancery should 
set this rule aside, in order to restore a stale remedy at 
law, in a case where the complainant had not been induced 
by the defendant, to forego his legal defence or remedy 
If the respondents had practised on the complainants, 
and induced them to submit to the judgements at law 
until the time which will bar a writ of error had elapsed, 
Chancery for such fraudulent practices, would grant the 
same relief that could and would have been obtained at 
law. But if there has been no fraud, and a defence clear- 
ly legal has been neglected, the Court of Chancery will 
not open the judgement to let in such defence. 

The case of Lewis and Otey against Ewing and Cle- 
mens, has been relied on by the complainants, to shew 
that this Court has granted relief in Chancery after a de 
fence at common law had been waived. That case was 
decided without much reflection. It was not argued, but 
was submitted with cases which had been argued on the 
common law side of the Court, and it is probable that a 
decree was made without sufficient attention to the fact, 
that a defence good at common law had been neglected. 
This must account for the superficial reasoning of the 
decree. The case too exhibited many badges of fraud, 
deceitful practices and combination against the complai- 
nants. ‘The note was procured through the intervention 
of a third person, pretending that he had an interest 
when he had none; and such combinations were continued 
up to the closing scene, procuring the judgement at law 
to be afirmed in the Supreme Court by consent. 

It was further contended, that when a defence at law is 
doubtful or difficult, Chancery will grant relief. ‘This ap- 
plies only to cases of doubtful jurisdiction, where there 
is clearly a remedy before one tribunal or the other, and 
it is doubtful whether a full defence can be made at law; 
but it does not apply toa case in which it is doubtful 
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whether a defence can be made at all in either Court, JANUARY 1827 
But admitting the rule to the fullest extent contended for “~“™ 
by the counsel for complainants, it admits of no excuse ~~ 
for not resorting to a Court of Chancery, as soon as that Wassin® 
doubt and difficulty appeared. If the delusion as to the 
correct construction of the act of 1818 had been produced 
by a fraudulent combination of the respondents, inducing 
the members of the bar to lose sight of their high charac- 
ter, and join in supporting a construction which they 
knew to be erroneous, if relief had been asked in time, it 
would have been granted. Time it is true, cannot purify . 
what was corrupt in its inception, but if one, after knows 
ing his injuries, sleeps over them until the time has elaps- 
ed which the Legislative wisdom has fixed as a limitation 
to bringing a suit at law, or to proceedings to reverse an 
erroneous judgement, his complaint would appear in a 
Court of Chancery under a very unfavorable aspect. 

I believe that I have examined every principle embrac- 
ed by the arguments of the solicitors for the complainants. 

It remains to apply the principles to the several cases held 
under advisement. 

In the bill Harris against Jones’ executors, two distinct 
complaints are embodied. The first has no connexion 
with the statute of 1818. The complainant alleges that 
as far back as 1814, being indebted to one Ward, and 
Ward being indebted to the testator of respondents, by 
an arrangement between them, complainant gave his note 
to testator for the amount which he owed to Ward, and 
gave a separate note for usurious interest; that he con- 
tinued to settle with the testator until 1818, when the 
whole transaction was closed; that usury was always 
exacted. In the last note forty per cent. 

The settlement made ia 1818 was voluntary. The , 
complainant assigns no reason for not having resisted the 
exaction of usury, other than that through the influence 
of the money holders on public opinion, it was thought 
disgraceful to resist the payment of any rate of interest 
which had been stipulated. Mistaken notions of the 
law appear to be the grounds on which relief is sought 
in some of the cases, but in this case mistaken notions of 
honor and morals seem to be relied on, and it is not pre- 
tended that the complainant was ignorant of his rights 
atlaw. He declares that when he gave his last note, and 
stipulated for the payment of interest at forty per cent, he 
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JANUARY 1827. considered it a choice of evils, and did so rather than sub. 
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mit to a greater sacrifice. If we are to undérstand by 
submitting to a greater sacrifice. letting his preperty go 
for the payment of the debt, there is no evidence that the 
respondent’s testator in any way influenced his choice of 
evils, The complainant voluntarily complied with the 
hard termsiof his contract, according to his then notions 
of good faith, whether orthodox or not. For it is very 
clear that he did not believe himself bound by law to 
such compliance. If he paid usury, he had ample remedy 
at law to recover it back. The statute of 1805 expressly 
gives this remedy. 

His ‘second ground of complaint i is, that one Bradford 
was indebted to respondent’s testator in a considerable 
sum ; that when the note became due, the testator through 
the agency of his son, one of the respondents, demandeda 
new note, with twenty per cent added to the principal; 
this being the amount of interest stipulated by the first 
note, and offered to lend $500 in addition to the existing 
debt and interest, on condition that Bradford would give 
a new note with security, consolidating the whole amount 
with interest from the date until paid, at the rate of twenty 
per cent; that Bradford being an imprudent man, em 
braced the proposition,and gave his note with the com- 
plainant as his security: that judgement at law has been 
recovered against complainant fur the whole amount, 
with interest as stipulated, and satisfied by sale of his 
property ; that he did not discover his mistake as to 
the law, until three years after the judgement, and had 
neglected to make defence at law, or to take out a writ 
of error, until it was too late; and further, that relief 
could not have been complete at law. 

In argument it was insisted, that a court of law could 
have relieved only against the interest stipulated in the 
note, and not against the usury embodied init. There is 
no testimony, and :the respondents in their answer, tra 
verse the consideration of the note. If there had been 
any taint attached to the contract that could not have 
been reached in a court of law, it should have been shewn 
by proof. The testimony of Mr Mead, the clerk, taken 
for the respondents, shews that a writ of error was 
sued out within three years from the rendition of the 
judgement. What has become of this writ of error, we 
are not informed. If still pending in the court of law, 
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that Court will best know how to dispose of it. Until JANUARY 1827. 
this has been done, Chancery could not decree restitu: “~~ 
tion of the money paid in submission to the judgement. —*°" 
From the bill, answer, and testimony, it does nqt appear W#*kits- 
but that complete relief might have been had by timely 
resort to a court of law, and no sufficient reason is shewn 
why this course was not taken. + 

The case of Freeman Pettus against Robert Thomson, 
is one of voluntary payment. There is no evidence of 
fraud, or that any fact material to the complainant’s in- 
terest, was concealed from him, nor does any thing ap-_ 
pear to authorize a Court of "Chancery to rip up the 
transaction, after it has been settled by the parties. 

All the other cases can be disposed of on the principles 
as decided in these. 


JUDGE SAFFOLD. 


Tue very able and protracted argument of these cases, 
the many authorities cited, the importance of the contro- 
versy, and the variety of the questions’ presented, com- 
bine to render me fully sensible of the deiculty and re- 


sponsibility of the decision to be now made. I must con- 
tent myself with a faithful endeavor to arrive at a cor- 


rect conclusion, without attempting a full elucidation of 
it by reference to many authorities ; the authorities cited 
are too numerous to receive special notice, and to several 
of them I have been unable to obtain access since the ar- 
gument. 

Most of the questions involved, apply alike to all the 
cases, and it will be unnecessary to notice their separate 
application to each. 

These controversies originated under different con- 
structions of the statute of 1818, “* to repeal an act against 
usury.” Regarding this statute as conferring a new, im- 
portant, and delicate power, derogatory to the protection 
which the common law, and the policy of every commer- 
cial country appears to have considered necessary for the 
security of the inexperienced and necessitous part of the 
community, I think that the statute should receive a strict, 
literal and beneficial construction, so far as its language, 
reason and spirit will admit. Some notice seems neces- 
sary to be taken of the two first points made in the argu- 
ment. As to the first, I entertain the same opinion 
which I gave in the case of Henry and Winston against 
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JANUARY 1827. Thompson, “ and the other cases on the construction of 
na ding this statute, decided at June term, 1824; that ‘he lan- 
v. guage of this statute is sufficiently broad to include all 
wukins. written contracts founded on a sufficient consideration, 
“eep-. Ala, whether. specifically expressed or not, and that it is not 
material that the consideration should have been for mo- 

ney actuallglent; that the words “ for the loan or use 

of money, Wares, merchandize or. other commodities,” 

in their uniform sense as established by a long ccurse of 
legislative and judicial construction, in England and in 

the United States, extend to all written promises, in the 

usual form, for the payment of money ; and when the 

rate of interest or premium is expressed in the instru. 
ment, it is under this statute, recoverable for the time of 
forbearance fairly and unequivocally agreed upon by the 
parties. ‘Words and phrases, the meaning of which ina 
statute, have been ascertained, are, when used in a subse- 

quent act, to be understood in the same sense.” In addition 

to the reasons which I have heretofore advanced in sup- 

port of this construction, it seems to me that the reason 

and policy of ghis statute equally sustain it. The chief 
design of all laws, limiting the rate of interest, has been 

the protection of borrowers of money more especially than 

other debtors. More danger of an exorbitant rate of in- 

terest is to be apprehended on the loan of money, than 

on contracts for the purchase of property, or for giving 
further time for the payment of pre-existing debts. Men 
seldom feel the same necessity or desire to buy any spe- 

cific article, as for the immediate use of money ; and 

when they must purchase, the field of selection is more 
extensive, and the danger of oppression less, than in bor- 
rowing money, the opportunities for which are rare, the 

value the same throughout the country, and the facilities 

for combinations great. HenceI confidently think, that 

to authorize the conclusion that the Legislature of 1818, 
whilst removing all restraint on contracts, for the interest 

of money lent, intended to continue it on other contracts, 

where less oppression was to be apprehended, the statute 
should have been expressed in a different phraseology 

than that ordinarily used in other statutes on the same 
subject, enacted in this and the other states of the union, 

and in the country from which we have borrowed most 

of our law language. But Legislatures in the language 
usually adopted, and Courts in the construction of such 
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statutes, appear to have proceeded on the principle that 1 
a debt payable at a future day, always presupposes a loan, 
and in legal contemplation is such. Under a strict and 
literal construction of the statute, what effect is to be 
given to the words “ goods, wares, merchandize, or other 
commodity ?” Were not premiums for the loan or use of 
these, within the operation of the statute? And if they 
were, I cannot perceive the policy of refusing similar pro- 
tection to contracts for premiums on debts contracted by 
the sale of such articles. 

As to the argument drawn from the decisions on the ~ 
fourth section of the English statute of frauds, (the lead- 
ing case among which is Wain against Warlters, “ it is to 7*****"* 
be observed, that these decisions were founded on the 
spirit and policy of that statute. To effectits object, and 
exclude all the danger of perjury that was to be appre- 
hended from the nature of the contracts referred to, the 
construction was given, that the word “ agreement” in 
such cases of simple contracts as the statute required to 
be in writing, applied as well to the consideration as to 
the promise. The reason assigned was, that neither could 
safely be left to depend on the uncertainty of oral testi- 
mony. But as to our statute of 1818, I cannot perceive 
any such principle of policy for distinguishing between 
contracts for money lent, and contracts on considerations 
equally valuable, when the debtor instead of making im- 
mediate payment, is permitted to retain and use the mo- 
ney during the term of credit. As I have already ob- 
served, I think that policy would operate with mere force 
against the removal of the restrictions as to interest on 
contracts of the former, than of the latter description. 

I think it also worthy of consideration, as contended on 
the part of the appellees, that though the word “agree- 
ment” in the fourth section of the English statute of 
frauds, was construed to include the consideration, yet the 
word “bargain,” in the seventeenth section of the same sta- 
tute, was held not necessarily to include it.’ If my cone 26 East.sm, 
struction of the statute of 1818 is correct, and only the 
rate of interest or premium is required to be expressed in 
writing, it is so expressed in these contracts ; but if it be 
considered that the statute requires that the contract 
should be expressed in writing, and this word bears-a 
stronger analogy to the term “agreement” than to the 
term “bargain,” (I consider all three as synonymous,) then 

13 
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JANUARY 1827. the decisions on the fourth and seventeenth sections of 

wv~™ the English statute of frauds conflict with, and paralyze 

—~4 each other ; and though the case of Wain against W arlters 

Waku appears to have been decided. by learned judges. who 

were ornaments to the benc!, the doctrine has s nce been 

much questioned by high judicial authority, shewing in 

several casé8 doubts, evasions, dissatisfaction, and force 

a See 14Ves, 150, of reasoning, sufficient in my conception, to overrule it. * 

bertsc:. Frauds As to the second point mad: in the argument, can an 

Mas’ R 3ss, exorbitant rate of interest, for a failure to pay at the time 

agreed on, be stipulated and recovered under the statute? 

If by the legal construction of the contract, the stipula- 

ted premium cannot attach at any time, or should begin 

to run at adater, or cease at an earlier period, than was 

expected by either or both of the parties, such construc. 

tion would not impair, but would preserve the contract 

in full force according to its legal effect. Thus, in a note 

for the pavment of interest from the date, if the principal 

be: not punctually paid, the hack interest is to be rejected 

as.penalty. Sowhere the agreement is absolute to pay 

interest from the date, accompanied with a stipulation 

that if the debt be not punctually paid, the rate of interest 

after maturity shall be increased, such additional interest 

wil] be rejected as penalty. These rules of construction 

have been adopted on the principle that such rigorous 

stipulations were inserted merely to induce punctuality, 

that it cannot be unreasonable to suppose that the par- 

ties, (expressing fairly and bona fide the terms of the 

contract,) intended that payment should be made at the 

time appointed. This was the primary obligation; the 

other terms were only secondary or accessional. In thus 

viewing the subject I may add, that according to the only 

strictly legal notion of a loan which I can form, there 

must be an agreement for forbearance during the whole 

terth of the loan. It will be recollected that the statute 

in question contains no provision for continuing the sti- 

pulated interest, after the maturity of the debt, either 

b 1 Pothier 204, until judgement recovered or payment made. Uneonsci- 

aecon. 537 €Ntious bargains and contracts on grossly inadequate 

20,510, 1 Fenb, CONSiderations, whether claiming the protection of a sta- 

Se «tate conferring new powers or not, are subject to judicial 
Cowper, 933, 795 control. . 

Mass.K.113, 12, But if more interest than the debtor was legally liable 


Re* Sewn to pay has been paid, collected or recovered: by a judge- 
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ment which remains in full force, can Chancery afford JANUARY 1627, 
relief? =~ 

For the appellants it is contended, that from the hard- 
ship, oppression and fraud of these contracts, the maxim 
volenti non fit injuria does not apply to prevent relief 
against mistakes, either as to the law or the facts; that 
the payments were made, or judgements permitted to be 
recovered, from the ignorance of the appellants as to their 
legal liability: that as to the concealed premiums, (not 
distinguished in the notes Trom the principal,) Chancery 
has exclusive jurisdiction, and that its jurisdiction is con- 
current as to the other classes of contracts. 

That a mistake as to the law, (with a knowledge of 
which every one must be charged,) is no ground for equi- 
table relief, is confessediy correct as a general principle ; 
but relief may be, and has often been decreed in cases of 
mistakes in law, induced by the fraud or circumvention 
of the party profiting.by it: or where the principles of 
natural justice and good conscience strongly demand 
relief. In the exercise of this equitable power, Courts 
have strict regard to the extent of the injustice, and par- 
ticularly to the relative situation of the parties. Fraud 
may be presumed in equity from circumstances, (in the 
absence of anv evidence to the contrary,) as the weakness 
and necessity of one party, and the extortion and oppres- 
sion of the other; or fraud may be inferred in some cases 
from the extreme unconscionableness of the bargin. * - = iv rr 

But in the cases under consideration, from the circum- 74) 7,5. 10 Ids 


44%, 13 Id, 103. 
stances as developed by the bills, answers, exhibits and S«wiand 332.8 


depositions, I do not discover any suppression or mis- Mun.63. 1.398, 
representation of facts sufficient to establish fraud in the 
contracts. Of their hardship. oppression and inadequa- 
cy. there can be no doubt. The unreasonable premiums 
may well warrant the conclusion, that the appellants were 
necessitous, or greatly infatuated with the spirit of specu- 
lation, and that the appellees availed themselves of this 
necessity and delusion. I entertain no doubt that a cer- 
taindegree of hardship and inadequacy, under peculiar 
circumstances, is a ground for equitable relief. It is true 
such relief is more appropriately due to heirs, unaided 
females, sailors and weak minded individuals in distress, 
disposing of their rights in expectancy; but I think the 
authorities shew. that such relief is not cunfined to per- 
sons of this description. Where extraordinary circum; 


Vv. 
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JANUARY 1827. stances have given to one party, in an unconscientious 
wv~ bargain, a commanding influence over the other, if re. 


Jones 
v. 


medy cannot be had at law, equity may afford relief if 
sought in due time, and before a subsequent confirmation 
of the contract. 

Before the voluntary performance or judicial adjust. 
ment of these contracts, it might not have been irrelevant 
to consider what view should be taken of a contract for 
the payment of a premium for the use of money of five 
or ten fold its value, according to the usual estimate: At 
least this view might not have been irrelevant as to such 
portions of the premiums as were not explicitly and un- 
conditionally expressed in writing. Although at the 
date of these contracts, interest at the rate of sixty or one 
hundred and twenty per cent per annum may have been 
rendered familiar to the people in some parts of this State, 
I presume the time has been when such rate would have 
excited surprise, and perhaps exclamation there, as it 
would now, and at all other times in most parts of the 
United States. 

But the appellants had in these contracts, the sanction 
of the celebrated statute of 1818. The contracts appear 
to have been made between persons capable of any calcu 
lation involved in them, and in all probability, when 
made, were fully understood by the parties ; then fraud 
cannot be presumed from the mere enormity of the pre- 
miums. ; 

The bills charge that the defendants participated in 
forming a system to monopolize the money of the coun- 
try, to control its market, dictate the rate of interest, and 
to inculcate the opinion that the recovery of the premiums 
was inevitable according to the laws of the country. The 
answers however deny any fraudulent combination, and 
aver that the contracts were made in good faith. Whe- 
ther any thing in the nature of fraud can be inferred, from 
the creditors having inculcated the doctrine that the re- 
covery of the premiums could not be resisted, depends on 
their having in this matter represented their views of this 
question truly or falsely. No judicial decision on it had 
at that time been made, and it is not to be inferred that 
they expressed any other than their real opinions. The 
sole ground on which the appellants endeavor to avoid 
the effect of their delay in seeking relief, and of their 
having made voluntary payment in some of the cases, 
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and suffered judgements at law to be rendered in others, 
is their mistake as to their legal liability: Iam of opi- 
nion that so far as relief at any time could have been ob- 
tained in any of these cases, courts of common law and of 
chancery, were alike competent to afford it. It has not 
escaped me, that in some of the cases premium, or pre- 
mium on premium, has been incorporated in the notes, 
undistinguished from the principal; but as th» debtors 
voluntarily converted such premiums into principal, and 
in accordance with the statute, bound themselves abso- 
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lutely for its payment, I discover no authority on which - 


they can be rejected, if premiums at the same rate, can 
be recovered under any circumstances whatever ; and as I 
think that such as depended on no contingency, were re- 
coverable under the statute, I can view these in no other 
light. 

Ihold it as a principle, well founded in reason and authoe 
rity, that the voluntary performance of a contract, or suffer- 
ing judgement to be rendered on it, without attempting 
such defence as might have been avai able, (the defendant 
then having knowledge of all the material facts,) renders 
subsequent relief extremely rare and difficult ; and I con- 
sider that there is little or no difference, so far as these 
cases are concerned, whether the adjustment has been 
made in one way or the other. These adjustments were 
made some time after the original contracts; the debtors 
must have had full time to feflect and obtain advice. By 
their voluntary performance after this, they shewed their 
confirmation of the terms. In the cases in which judge- 
ments have been rendered and satisfied, settlements have 
been made by tribunals of competent jurisdiction. As 
to some of these judgements, writs of error were barred 
by the statute of limitations before the institution of 
these suits. As to all of them, one tribunal is unneces- 
sarily abandoned to resort to another. But every tribu- 
nal should shew respect and comity to every other of 
equal or superior jurisdiction, so that the boundaries of 
their fespective jurisdictions may be preserved, and that 
litigation may terminate according to some established 
rule. If these appellants can now obtain the relief sought, 
it must be on the ground of their mistakes as to their 
remedy at law, mistakes not produced by any fraud in the 
other parties ; and the effect of the statute of limitations, 
of the confession of judgement in some of the cases, and 
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JANUARY 1827. of express releases of errors in others, must be disre- 
ww garded. 

7" The counsel for the appellants have referred to some 

Watkins. extraordinary cases, where Chancery has interposed to 

correct errors of Courts of competent jurisdiction, and to 

many were the relief sought could not be obtained at law, 

But in all such cases, the equitable relief must be 
sought in due time, and if a.party sued at law would 
obtain a discovery, and avail himself of facts which he 
cannot prove in the ordinary way, he must seek the dis- 
covery while the action at law is depending, and if he 
suffer judgement, he cannot be relieved without shewing 
sufficient reasons for the delay. 

Without entering into a particular examination of the 
many cases cited as to the effects of mistakes in law, (for 
comment on them in detail would fill a volume,) I think 
it must be conceded that there has been considerable con- 
flict of decision as to this matter, and that the relief has 
depended much on the peculiar circumstances of each 

° case. With all the aid, however, which I have been ena- 
bled to derive from the unusual exhibition of learning, 
research and ingenuity iu the argument, and from my sub- 
sequent researches, I have been led to the conclusion 
that the preponderance of authorities is unfavorable to 

a 4John.Chan.R relief in cases similar to these under consideration. ° 


566, 25. 1 Idem. - ° “ e 
49,320,512.214. In this conclusion I am considerably influenced by the 


1s) 130, 873, 4 Consideration, that it may. be deemed certain that when 

1d, 985. isJoh™ the contracts were made, the debtors expected to pay the 

esr * stipulated interest, at least, until the maturity of the 
debts ; that-as the principles of relief had not been estab- 
lished by any judicial decision, they may have preferred to 
make voluntary payments, rather than litigate the ques- 
tion; and if now on the authority of a subsequent de- 
cision, we were to rip up former settlements and judge- 
ments, it would be a precedent tending to render private 
rights fluctuating to an alarming extent. 

In some of these cases, judgements were rendered on 
confession, which by statute, amounts to a release of 
errors; in others, formal releases of errors have been 
given, which are conclusive if there be no other objec- 
tion to them than the want of consideration and ignorance 
of the law as to the benefits surrendered. I cannot con- 
sider the regular prosecution of any legal process, or the 
ordinary pressure of an execution, as sufficient ground of 
relief against any act voluntarily done to avert it, 
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As to the question rfised in the argument, whether the JANUARY 1827 


statute of limitations applies to suits in equity? In the a lia 
case of Murray against Castor, * Chief Justice Spencer re 
r atkins. 


(a majority of the Court concurring with him) says, 
“that strictly speaking, the statute of limitations does 
not apply to a Court of Equity ; that Court has adopted 
it as a fit and convenient rule, but with its own restric- 
tions, which are, that in cases of fraud and trust it shall 
not apply.” ‘Where there is a concurrent jurisdiction 
in the Courts of common law and equity, the’rule must 
be the same, .and the: statute may be pleaded with the 
same effect in the one Court as in the other. That in 
cases of trust and fraud peculiarly, appropriately. and 
exclusively the objects of equity jurisdiction, according 
to the established doctrine, the statute cannot be pleaded.” 
And in the case of Elmendorf against Taylor, ® Chief Jus- 10 Wheat. 352. 
tice Marshall, in delivering the opinion of the Court, 

says, “ although the statutes of limitation do not, either 

in England or the United States, extend to suits in Chan- 

cery, yet the Courts of both countries have acknowledg- 

ed their obligation.” He also quotes with approbation 

the opinion of Ld. Redesdale, “that whenever the Legigle- 
ture has limited a period to law proceedings, equity Will, 

in analogous cases, consider the equitable rights as bound 

by the same limitation.” 

In the case of Radcliff against Warrenton, ° the lan- © 12 Vesey 326. 
guage ‘‘ that to consider fzme in equity as at law, is quite 
impossible,” and “that it is matter of discretion,” &c. 
and “ that way of considering it would avoid all diffi- 
culty,” I understand to refer more particulary to the 
time at which contracts must be performed, than to the 
limitation of actions. 

‘These authorities do not however, impugn the doc- 
trine maintained in other cases, cited in the argument, 
that where fraud is the ground of complaint, if the sta- 
tute can attach at all, the time can be computed only from 
the discovery of the fraud : but in the absence of fr aud 
or trust, Chancery will refuse relief after the expiration 
of the time limited by the statute for remedy at law in 
analogous Cases. 

Then if the maxim zgnorantia juris non excusat, and 
the other objections made. presented no barrier to relief 
in these cases, it would remain to be inquired, if relief 
was not barred by the statute of limitations; but as I 


a 20 John. R. 576. 
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sary now to inquire whether the limitation to actions on 
open account, or to actions on simple contracts, applies to 
these cases. 

I am not satisfied that the case of Harris against 
Jones’ executors is not distinguishable from the others, and 
a case in which Chancery may afford relief ; but as in va- 
cation, I had not the means of fully examining the facts, 
and as a majority have formed an opinion against the ap- 
pellant, I decline expressing any opinion in this case. As 
to all the other cases, I am of opinion that the decrees of 
the Circuit Court should be affirmed. 


By JUDGE CRENSHAW. 


Many of the positions taken in the argument of these 
cases were considered and settled in the celebrated cases 
at June term, 1824, on the construction of the statute of 
1818.“ But from the great amount in controversy, and 
the course which the argument has taken, I presume 
that the Court are disposed to recorsider at least some of 
the principles settled by that adjudication. Were it ne 
cegSary to enable me to attain to a satisfactory conclu- 
sion, I should at all events fcel at liberty to revise the opi- 
nion which I then entertained, for I dissented from the 
judgement of the Court on that occasion, and stood al- 
most alone on every material point. ‘I have again reflect- 
ed upon the subject; I have maturely considered the able 
‘arguments which have been offered, and the many au- 
thorities which have been adduced. | have carefully re- 
examined my former opinion, and after all, I am yet to be 
convinced that that opinion was materially incorrect. 

On that occasion it was my conclusion, that all the 
contracts on which the judgements had been rendered, 
which were then sought to be reversed, were in strict 
conformity wich the requisitions of the act of 1818; 
that the object in the enactment of that statute was to 
remove some of the restrictions on usury, and permit men 
to agree on their own rate of interest, provided the rate 
agreed upon was expressed in writing and signed by the 
party to be charged; that the statute required nothing 
more to be so expressed than the rate of interest, and that 
this was required in order to preveat doubt and uncer- 
tainty and to close the door against fraud and perjury 3 
and I now add that an expression of the rate of interest to 
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make the stipulation and agreement intelligible, necessa- JANUARY 1827, 
ON 


rily involves or draws along with it, an expression of a 
promise or contract to pay the principal debt as well as 
the stipulated interest. I further contend “that the sta- 
tute did not require the consideration, or the words fair 
and bona fide, or that the stipulation or agreement was for 
the loan or use of money, &c. tobe expressed in writing 
and that the Court had no right to require that more 
should be expressed in writing than was required by the 
statute.” ‘That from the second section of the act taken 
in connexion with the first, and in reference to the old 
law intended to be repealed, the inference was clear, that 
the Legislature intended to permit the parties. in. all con- 
tracts which would carry interest by legal operation, to 
stipulate their own rate of interest without any regard to 
the nature of the consideration.”” I also insisted “that it 
was not material to inquire whether the rate of interest 
agreed upon by the parties should be denominated penalty 
or stipulated damages, and that whether penalty or stipu- 
lated damages, it was also a rate of interest agreed upon 
by the. parties and within the provisions of the statute. 
That it could not be material at what time interest waggto 
accrue, whether from the date, or from the maturity” of 
the contract; whether it was to be conditional or absolute; 
in every case it was yet a rate of interest stipulated by 
the parties, and within both the letter and the spirit of 
the statute.”” I also maintained, “that if at common law 
no more than a reasonable rate of interest was allowed, 
the statute made that lawful, which otherwise would have 
been unlawful ; that the record furnished no evidence of 
the value or price of money at the time the contracts were 
made, and consequently the Court could not know whe- 
ther they were unconscionable, or whether the conside- 
ration was grossly inadequate, and that inadequacy of 
consideration unconnected with any badge of fraud, mis- 
takes, or unfair advantage taken of the weakness, igno- 
rance or necessity of a party, would not of itself warrant 
the interference of a court of justice. 

If we resort to the letter, to the spirit, or the gramma- 
tical construction of the statute, and carefully examine 
and apply the authorities adduced in the argument of the 
present question, they fully and satisfactoril establish all 
these positions ; at least to my understanding. 

As far therefore as relates to my own opinion, I have 
14 
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said enough to dispose of the cases under consideration ; 
and here my inquiries might stop. But as other grounds 
were relied on, which were deemed by the counse) of 
vital importance, J conceive it to be my duty to notice 
some, if not all of them. 

It has been ably urged, that from an analogy to the 
cofistruction given to the English statute of frauds and 
perjuries, no contract can be brought within the operation 
of the first section of the statute of 1818, and carry an 
extraordinary rate of interest, unless the contract and its 
consideration as well as the rate of interest, be expressed 
in writing. I have already stated my opinion that this, 
which is am enabling statute, requires nothing to be ex- 
pressed in writing but the rate of interest, and that an 
expression of this necessarily draws along with it the 
expression of the sum lent, or principal debt due. The 
statute does not require the contract or its consideration 
to be expressed in writing, nor, as I humbly conceive, has 
this Court any right to require it. But the English sta 
tute, which is restrictive of the common law in so many 
words, requires that the agreement shall be in writing, and 
psec ey which is a substantive part of the agree- 
ment, must as 4a necessary consequence, also be in 
writing. I am not scrupulous as to the nice distinctiva 
contended for between the words contract and agreement; 
as far as the present question is affected, I am willing to 
consider them synonymous, and as signifying a promise 
or undertaking on a sufficient consideration ; and willing 
to admit, that if the act of 1818 had required the con- 
tract or agreement to be expressed in writing, the ana- 
logy to the English statute would hold good ; and it would 
be necessary to express in writing the consideration as 
well as the promise or undertaking, as an essential part of 
the contract or agreement. 

It was with much ingenuity contended, that ignorance 
of the law under the circumstances of these cases, fur 
nished sufficient ground for equitable relief. 

Laws are said to be prescribed to operate on every 
member of the community, and every one is presumed 
and bound to know them. -In this respect, I can find no 
good reason for any distinction between. what may be 
termed the civil and the criminal law of the country, or 
in other words, between the laws for the regulation of 
contracts, &c. and the laws defining and prescribing the, 
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punishment of crimes. If ignorance cannot excuse the JANUARY1#27, 


guilt of a crime, it can have as little effect in creating or 
destroying legal liabilities, or private richts in the trans- 
actions of men with each other. No adjudication which 
in my opinion ought to be recognized as authority, has 
been, and I presume none can be produced, shewing that 
ignorance of the law not connected with mistake as to 
facts, nor induced by fraud, and where no-undue advan- 
tage has been taken of the party’s ignorance, is a suffi- 
cient ground of relief from. the obligations of a contract. 
Indeed the very authorities relied on to shew that igno- 
rance of the law has been considered a sufficient ground 
of equitable relief, go to establish the contrary doctrine. 
In most of them, and ‘these of the best reputation, inde- 
pendent of ignorance of the law, there were other suffi- 
cient grounds to warrant the decisions which were made. 
I do not recollect that in any one of them, ignorance of 
the law was considered of itself a sufficient ground for 
relief. In my view, such doctrine would be as much 
against sound policy as against clear law. I cannot di- 
vine how the fact of ignorance could be established. I 
know of no means by which it could be proved in a court 
of justice, unless by the oath of the party, which would 
hold out such temptation to fraud and perjury, as to 
create far greater evils than that intended to be remedied. 
But what kind of ignorance is alleged in these cases as 
a sufficient ground to recover back the excess of interest 
above eight per cent? In the cases of voluntary payment, 
itis substantially this: that the debtor paid the money ac- 
cording to the terms of his contract, and as he believed, 
according to the requisitions of law; but he was ignorant 
that on a contract like his, the law, would afterwards be 
differently construed. In the cases where payments 
were enforced by judgements, the debtors were ignorant 
that these judgements might have been reversed. In both 
classes of cases, the debtors allege that they were igno- 
rant that it would afterwards be declared by this Court, 
that the extraordinary rate of interest could not be r«co- 
vered, because the contracts had not been expressed in 
writing according to some of the requisites of the statute. 
In the cases of voluntary payment, if there had been nu 
written contract, the money could not be recovered back. 
For the voluntary payment was an admission of a suffi- 
cient contract, and the debtor of his own accord, per- 
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JANUARY 1927. formed what the law would have compelled him to per- 


form, if there had been a sufficient contract in writing. A 
contract intended to be made according to the statute, and 
fully executed, cannot afterwards be rescinded because 
some of the matters required by the statute to be express- 
ed in writing were not so expressed. It can not then be 


material, whether the debtor, when he made voluntary 


payment, was, or was not ignorant of his legal liability 
to pay. : 

Nor is it material, in the cases in which the payment 
was enforced by legal process, whether the debtors were, 
or were not ignorant that the judgements could have been 
reversed. .The argument is, that being ignorant of the 
law in this'particular, until it was declared by the decision 
of this Court at June term, 1824, and writs of error on 
these judgements being then barred by the statute of limi- 
tations, the parties against whom they were rendered, are 
consequently entitled to reef in equity. 

As a general rule, this | presume would be dangerous 
in its consequences. It might disturb and set aside more 
than half the judgements recorded in the State. It would 
be a virtual repeal of the law limiting the time for taking 
out a writ of error, and subversive of many important 
rights. 

I readily concede that an oppressive or iniquitous judge- 
ment, obtained by fraud, mistake, or surprise, may be re- 
lieved against in equity, and that the statute of limitations 
does not begih to operate until the complainant has dis- 
covered the fraud, mistake or surprise. But if these facts 
exist in these cases, from their nature and history, they can 
be no better known now than when the judgements were 
rendered. Nothing has since occurred to shed new light, 
unless it be the decision of this Court in June 1824, and 
a knowledge of fraud, mistake, or surprise, could not be 
derived from that decision, but from the nature of these 
matters, must have been known at, or immediately after 
the rendition of the judgements. From that period there- 
fore, the limitation. to the writs of error began to ope- 
rate, and if the evil could have been reached by a writ of 
error, a Court of Equity cannot entertain jurisdiction, 
although the parties who complain of the judgements, 
may have been ignorant that they might have been re- 
versed. 

But, in some of the cases, it is said that new notes had 
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been given embracing usury on usury ; that this was not JANUARY 1827 
apparent on their faces, and at most, was only a partial ““v™~ 
failure of consideration, not available at law. oan 

To this, the unavoidable reply is, that if unlawful ine = **"* 
terest be embraced in the note, whether apparent on its 
face or not, it was an available and proper defence at 
law ; and therefore, is not a subject of relief in equity. 

It is true, that damages cannot be stipulated for the fai- 

lure to asum of money, and that Courts of Chancery a 
have iearrent jurisdiction with courts of law. in re- 

lieving against penalties ; but if the court of law has also 

ample jurisdiction, and a judgement on the matter has 

there been rendered, and remains in full force, it is con- 

clusive between the same parties, on the same subject of 

controversy in all Courts ; and equity cannot impeach it, * 

unless it was obtained by fraud, mistake, or surprise, and 

these matters could not be available in the court of law. 

This doctrine is also a sufficient answer. to the claim of 
the complainants to relief, because they were induced to 
renew their notes, and to make payment in the cases not 
coerced by legal process, by their ignorance of their rights, 
and of the law, and without their fault or negligence. 

It has been strongly alleged, that these are cases where 
an undue advantage has been taken of the distress of 
the complainants, and that hardship, inadequacy, oppres- 
sion, and fraud, are so manifest as to call aloud for the 
interposition of a Court of Equity. The record does not 
establish to my satisfaction, the existence of these facts ; 
and if it did, yet the court of law had ample jurisdiction. 
The cases have been there adjudicated, and all these cir- 
cumstances were there available as a matter of defence ; 
and equity cannot now interfere, unless the judgements 
were fraudulently, or surreptitiously obtained. Nor can 
equity interpose merely on the ground of fraud.in obtain- 
ing the notes originally, or in their renewals, (and such 
fraud is not shewn,) because this was a matter equally 
available in the trials at law. 

It was further alleged, that no statute of limitations 
could bar relief in equity, and that if the claims of tne 
complainants are subject to the statute, they were in as- 
sumpsit, which could not be barred until the expiration of 
six years, and that the bills were filed within that period. 

The statute of limitations was intended to be general in 
its operation. A claim once barred, is foreyer barred in 
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Any other construction would defeat the 
provisions of a law made on great consideration. If 
there was any ground for equitable relief, the statute be- 
gan to operate even against the claim to relief in equity, 
from the time that it might have been probably disco- 
vered, and in the present cases, it must have been diseo- 
vered at the time of paying the money. [I think that the 
Legislature, by the expression in our statute of limita- 
tions, “* money due by open account,” intended to em- 
brace all cases where money was due on any contact, ex- 
press, or implied, and not reduced to writing, or where 
the account had not been liquidated. “The demand of the 
complainants must be considered in the light of money 
due by open account, raised on the implied liability of 
the defendants to refund, and was consequently barred 
by the expiration of more than three years from the pay- 
ment of the money until the institution of these suits, 
But if the complainants were entitld to a remedy, it 
was for their money, of ‘which defendants had gained 
possesion, and in good conscience, ought not to retain, 
and if recoverable in any form of proceeding, might have 
been recovered in an action for money had and received, 
a plain and adequate remedy at law. 

The statute of non-claim has been cited as applicable 
to the case of Harris against Jones’ executors, and this 
statute is express and unconditional, that if the claim be 
not presented within eighteen months, it shall be forever 
barred. 

As to the charge that there was a combination between 
the defendants and the monied men of the country, (per- 
haps the only substantial ground of exclusive equitable 
jurisdiction, set forth in the bills,) it is denied by the an- 
swers, and no proof has been adduced to sustain it. 

In conclusion, it was eloquently contended, that in equity 
every case stands on its own intrinsic merits, and that it 
hath power to control what is harsh in the application of 
general rules, and will supply the defects of the law; 
that justice is a constant and fixed rule in the minds of 
all good men, to give to every one his due ; that it teaches 
moderation, reclaims the. wicked to virtue, and ought to 
be cherished as life as itself; that equity is as infinite as 
natural justice, and is what the law does not exactly de- 
fine, but what the judgements of good men permit 
These are indeed excelient sentiments, beautifully ex- 
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pressed, and shew great moral goodness in the author JANUARY 18% 
who originally conceived them. Thev were of vast uti- — 
lity in the despotic ages of England, when the Court of 
Chancery began its encroachments on the courts of com- 
mon law, and to assume form and symmetry. . On these 
principles, and to relieve in cases of fraud, accident, and 
trust, the equitable jurisdiction of the Court of Chancery 
originated ; and there has been built a system so complete, 
that at this enlightened day, the bounds of its jurisdiction 
are asm@ell settled and defined, and it is as much govern- 
ed by @aws, rules, and precedents, as courts of common 
law. This extraordinary power is not to be exercised ac- 
cording to the arbitrary or capricious notions of the Chan- 
cellor, but must be governed by law and precedent, pecu- 
liar to its own jurisdiction. It is a strange idea, and 
would be a most dangerous doctrine, that a Court of 
Equity possesses an undefined power, coextensive with 
the boundaries of natural justice, unrestrained by rule 
and uncontroled by law or precedent ; or that it can form 
new precedents, suitable to the exigencies of new cases 
as they may arise, when by the rules already established, 
relief cannot be afforced. Such a doctrine would set the 
Chancellor above the Legislative power, and might ulti- 
mately subvert the jurisdiction of courts of common law. 
In fact the only material difference between courts of 
chancery and courts of common law, is in the mode of 
proceeding of trial and of relief. 

The conclusions at which I have arrived in these cases 
are, 

ist. That the contracts were within the spirit and mean- 
ing of the first section of the act of 1818. 

2nd. That the matters alleged us grounds of equitable 
relief were available at law, and that the complainants 
must be concluded by the judgements at law, in which 
they. acquiesced, or by their voluntary performance of their 
contracts. 

3rd. That the right of the complainants to actions at 
law, or to writs of error being barred by the statute of 
limitations, they are also barred in equity, 

4th. That ignorance or mistake of the law, unconnected 
with mistake or ignorance of facts, or not induced by 
fraud, is no ground of relief. 

And that the decrees of the Circuit Courts should be 
afirmed. 

In attaining these conclusions, I have proceeded with 
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@ANUARY 18%. diffidence of my own ability; and while I acknowledge 
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the lights.shed upon the subject by the counsel for the 
defendants, I must in candour sav, that an equal tribute 
of respect is due to the talents and legal learning displayed 
bv the counsel on the other side ; and while I am gratj- 
fied to find my. brethren of the bench concurring with me 
on any one material point. I avail myself of the ocegsion 
to express the most profound respect for their opitions 
on all points en which it is my misfortune to he from 
them. ca 

te 


By JUDGE WHITE. 


As to the construction of the statute of 1818, to amend 
“an act against usury,” “ I will in the first place inquire, 
was it necessary to be inserted in the contract or ay erred 
in the declaration, that the rate of interest was fairly and 
bona fide stipulated and agreed upon by the parties? 

I acknowledge that [ cannot perceive the necessity for 
this, for although the statute uses the words, it does not 
require them to be inserted. If the contracts were fair 
and bona fide, they were good without the use of these 
words in the declaration or in the contract ; and if unfair 
and fraudulent, they would have been bad with them. | 
cannot perceive that the insertion or omission of these 
words could have enlarged or narrowed the right of the 
defendants to the actions to avail themselves, by their 
pleas and evidence, of any ‘fraud or want of good faith 
which there may have been in their stipulations for in- 
terest. 

It has been argued that these notes were defective in 
not shewing on their face, that the interest agreed upon 
was for the actual loan or use of money, wares, &c. 

With the'most respectful deference for those who may 
differ from me on this subject, it seems to me that when 
the language of a statute is plain, it should be understood 
according to its plain and obvious meaning. It is evi- 
dent from the very title of this act, that the Legislature 
intended to amend the former law against usury. They 
designed to maffe legal, at least in some cases, a contract 
fo: any rate of interest or premium ; but they also intended 
to restrict this privilege, by requiring that the rate stipu- 
lated and agreed upon should be expressed in writing. 
Let usexamine part-cularly the expressions of the statute, 
“that any rate of interest or premium for the loan or use 
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of money, wares,” &c. “fairly and bona fide stipulated JANUARY 189% 


and agreed upon.” What is to be stipulated and agreed 
upon? The rate of interest or premium “by the parties 
to such contract expressed in writing.” What is to, be 
expressed in writing? Surely the rate of interest agreed 
upon; “and signed by the party to be charged therewith.” 
What is required to be signed? Evidently the rate of in- 
terest agreed upon and expressed in writing “shall be 
legal and recoverable.” What shall be legal and reco- 
verable? “Any rate of interest so stipulated and agreed 
upon, expressed in writing, and signed by the party to 
be charged therewith.” But the statute requires that this 
agreement should be made by the parties to such contract, 
and it is asked what contract is here meant, and who are 
the parties?’ Let it be admitted that the contract of loan, 
and the parties referred to, are the lender and borrower ; 
who necessarily must be the persons who stipulate and 
agree about the interest. Does it follow that because the 
stipulation for interest is to be between the parties to the 
loan, and the rate stipulated is to be expressed in writing, 
that the statute therefore requires that it should also 
be expressed in’ writing, that the interest was for the 
actual loan of money. wares, &c.? It seems to me that 
the one could be, and is required to be done without ex- 
pressly requiring the other. True, it is unusual to take 
a note for the interest separate froma note for the pay- 
ment of the principal, but this does not prove that the 
statute requires that any thing more should be expressed 
in writing than what it has named, much less does it 
shew that it should appear on the face of the note, that it 
was for the actual loan of money, &c. The Legislature 
in wording the statute, no doubt had an. eye to the ordi- 
nary course of business; and in the ordinary course of . 
business, the interest agreed upon would be expressed 
in writing in the note for the payment of the princi- 
pal. And what, in legal contemplation and in the 
sense of the statute, is a note for the payment of money 
with a stipulation for interest for its use, but a contract 
of loan? If so, the parties are the parties to the contract 
of loan referred to by. the statute, and where they express 
in writing the agreement for interest thus annexed to the 
agreement for the payment of the principal, and the party 
who is to pay the principal and interest. (the party “‘to be 
charged therewith,”) has signed the note, it would scem 
15 
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JANUARY 1827. that all has been done which the statute tequires, and 
“~~ that according to the statute, the interest is “legal and 


recoverable.” 

The latter part of the same section, “and no bona fide 
contract shall be vacated, or in any manner impaired, by 
reason of any premium, or rate of interest, so stipulated 
and expressed,” sustains this position, What is here re. 
ferred to as being sd stipulated and expressed? Most 
clearly the rate of interest. . 

Again, by the second section it is provided, “that on 
all contracts, written or verbal, ascertaining the sum due 
where no specific premium or rate of interest is expressed, 
interest shall be taken, &c. at the rate of eight per centum,” 
There is another unequivocal reference to the stipulated 
interest, as the matter which must be expressed in writing. 
If the Legislature intended that any thing more should 
be so expressed, it is strange that in a statute comprised 
in a very few words, they should three times expressly, 
or by clear allusion, say that the interest stipulated and 
agreed upon should be expressed in writing, and not once 
say that ‘t should be expressed in writing that the contract 
was for a loan. ‘ 

It was, however, further contended, that the Legisla- 
ture did not intend to extend the privilege of contracting 
for any rate of interest to cases of sales of property on 
credit, or contracts for forbearance in the collection of 
pre-existing debts. Ifthis were admitted, I doubt much 
whether the fact of an actual loan might not have been 
shewn by proper averments. But some of the contracts, 
in the cases under consideration, were on sales, &c. and 
not on the actual loan of money, and it is therefore ne- 
cessary to examine this view of the question. 

It is said that this statute being deleterious in its effects 
on society, ought to be restrained in its operations to the 
narrowest possible limits; and that the Court have power 
to mould it according to reason and conscience to _ the 
best and truest use. This is certainly a rule of law, and 
no one not devoid of the best feelings of our nature, who 
looks at these cases asa fair exhibit.of the desolating 
effect of this short lived statute, can help feeling the 
strongest desire to repress the evils and alleviate the suf- 
ferings produced by it. But courts of justice are not 
permitted to feel, they are required to think. The rule 
of law Weferred to, surely does not mean, that Courts 
when called on to construe a statute passed upon mista> 
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Een views of policy, found to-be inconvenient or mischie- JANUARY 1827, 
vousy and soon repealed by the proper authority, are so “vV™ 
to mould and direct its bearing, as to give it a different = 
operation from that which was intended by the Legisla- Win 
ture who passed it. ‘This would be an usurpation of 

powers allotted to another department of the government. 

It would'be legislating instead of adjudicating: In the 

same comptlation from which the above rule has been 

cited, * it is said that it is only where the meaning of a 26 Bac. 378, 392, 
statute is doubtful, that the conseguences are to be consi- 

dered in the construction ; but where the meaning is plain, 

no consequences are to be considered in the construction, — 

for this would be assuming a legislative authority. The 

question then recurs, is the language of this statute plain, 

or is it'doubtful? The statute of 1805, entitled “* an act 

against usury,” enacts “‘ that no person, or persons what- 

ever, shall take directly, or indirectly, for the loan of 

any money, wares, merchandize, or other commodity 
whatsoever, more than the value of,” &c. ° In 1818, the 

statute entitled ** an act to amend an act, entitled an act 

against usury,” and closing with a clause repealing all 

acts and parts of acts contravening its provisions, was 

passed. In the first section of the act of 1818, the 
Legislature have used the words by which in the pro- 

hibitory act of 1805, usury was restrained. The single 
additional word * use,” introduced in the first section of 

the act of 1818, is not found in the corresponding part of 

the act of 1805. If the word “use” means not the same 

thing as “ loan,” it must énlarge, rather than restrict the 

last and repealing statute. The act of 1818, made to re- ‘ 
peal all parts of the act of 1805, which come within its 
provisions, and to remove the restraints imposed, in de- 

scribing the contracts from which those restraints were to 

be removed, uses the same phraseology which had been 
employed in imposing ‘them. From this simple fact, 

without calling in the aid of established rules of con- 
struction, surely the fair conclusion is, that by the act of 

1818, the removal of the restraints was designed to be 
co-extensive with the restraints which had been imposed, 

and that the laststatute applies to all contracts which had 

been restrained by the first. It is admitted on all hands, 

that the act of 1805, the act of 1819, now in force, and 

the statutes of the-other States, and of England, in re- 

straint of usury, all containing substantially the same ex- 
pressions, are not confined in their operations to contracts 
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contracts on- which interest is usually reserved. It would 
seem then, that the repealing act of 1818, must be as exs 
tensive in its opetation. But it is said that the terms of 
the subsequent parts of the act of 1805, are more com- 
prehensive than those of the first part, or those of the act 
of 1818.- It will be found however. on examination, that 
they are merely explanatory of the extent of the first part 
of this act; and do not include any new description of 
contracts.. The first part of the first section contains the 
prohibition, the latter part prescribes the forfeiture ; and 
as it would be unreasonable that a forfeiture should be 
incurred, disregarding a prohibition, in a case to which 
the prohibition itself does not extend, the latter words 
can be viewed only as a legislative exposition of ‘the ex- 
tent of the prohibition. ‘he same may be said of the 
second section of this statute, which gives an action on 
the case to the person who pays, against him who receives 
illegal interest. It is evident that this action was given 
to deter from the taking of usury contrary to the provi- 
sions of the statute, and that the right of action under this 
section, does not extend to cases of contracts. as to which 
the statute had not already prohibited the taking of illegal 
interest. It seems evident then, that the latter part of 
the first and second sections of the act of 1805, does not 
extend the meaning of the first part of that act. 

But this statute of 1805, with the legislative exposi-’ 
tioris of its extent, must have been in the contemplation 
of the Legislature, when they passed the act of 1818, to 
amend it, and by adopting the phraseology of the act of 
1805, they myst have intended to include the same dee 
scriptions of contracts. The statute of 1818, does not 
contain similar provisions and explanations to that of 
1805. They were necessary to enforce the prohibitions 
of,this act, but cease to be so with the repeal of the pro- 
hibitions which they were intended to enforce. 

Again, as the words and phrases in the statute of 1318, 
descriptive of the contracts on which anf rate of interest 
might be stipulated, are the same (in some instances ver- 
batim and in all substantially,) with those used in other 
statutes, to describe the contracts on which usury was 
prohibited, we must conclude that the Legislature, by 
adopting them, designed to use them according to the 
precise and settled meaning which they had already 
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acquired from‘their use in previous statutes ; and accord~ JANUARY 1827. 


ing to this, they comprehend all contracts on which in- 
terest is usually reserved, and we cannot attach to the 
same words different ideas, when used in different sta- 
tutes, merely because we may believe one statute to be 
salutary, and the other to be hurtful in its operation. 
The meaning of a statute is the intention of the Legis- 
lature therein expressed ; to ascertain this intention, we 
look back to the history of the time in which it was passed. 


The framers of this law, however much they may have’ 


been mistaken, expected good to result from it. It will 


be remembered that the opinions which produced it, were » 


then prevalent in many of the United States, and were 
vindicated by elaborate publications in Europe; that the 
statute passed without a dissenting voice, and that eyen 
now after it has palsied much of the energies of the coun- 
try, as with the very blase of ,death, the principles on 
which it originated are considered by some as beautiful 
in theory. Then we must suppose that the Legislature 
intended this law for good, and calculated not merely to 
benefit the monied capitalist, but to keep in the country 
and bring into circulation, all the money that was here, 
and expected that its value, like that of other things, 
would by competition be reduced to its proper level. If 
we could be deceived now, as the Legislature were then, 
by these and similar views, we might think this a good 
law, and then I presume, according to the argument used, 
we ought to be disposed to enlarge its operation. But if 


‘we are to regard the intention of the Legislature, we must 


view this statute now, as they did then, and construe it 
now, as they would then have construed it; otherwise 
the same statute will import one thing to-day and another 
thing to-morrow, according to the various and fluctu- 
ating opinions of its salutary or unsalutary operation. It 
is obvious that this would render all private rights un- 
certain and insecure. 

But injconstruing one part of the statute, every other 
part should be taken into consideration. The second 
section of this statute provides, that on all contracts, 
written or verbal, ascertaining the sum due, where no 
special premium or rate of interest is expressed, interest 
shall be taken, &c. at the rate of eight per centum per 
annum ; thereby clearly implying, that on all contracts 
where a specific premium or rate of interest is expressed, 
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(in writing,) it shall be recoverable. Here is no restric. 
tion to loans merely, or to any other particular class of 
contracts, but all are spoken of and all are intended. 

Again, a loan implies forbearance, and one cannot be 
conceived without the other. As regards the interest 
reserved, it does not matter whether it be on a pre-exist- 
ing debt, or on handing over the money from the lender 
to the borrower. If the owner of the money lets another 
man keep it for a specific time, he sustains as much in- 
convenience in the one case as in the other, and he who 
obtains further forbearance of the debt which he was 
bound to pay, is as much benefitted as if he had obtained 
a joan of the money to discharge it. To my mind, 
neither reason nor law makes any distinction ‘between 
the two cases. ° 

It has been urged that there is a strong analogy between 
this statute and the fourth section of the English statute 
against frauds and perjuries, and that as the decisions on 
the constructions of this statute are, that the considera. 
tion as weil as the promise constitute the agreement, and 
both must be in writing; so to bring a contract within 
the first section of the statute of 1818, the consideration, 
and that consideration a loan, as well as the interest 
agreed to be paid, must be expressed in writing. 

Without adverting to the well known fact, that this con- 
struction of the English statute has been much shaken 
by late adjudications, both in England and in the United 
States, the decisions shew that they turned upon the legal 
import of the word “agreement,” taken in connexion’ 
with the consideration of the .mischiefs intended to be 
remedied by the statute. The English statute requires 
that the agreement shall be in writing, and the considera- 
tion is an integral and indispensable part of it. But our 
statute of 1818, only requires that the interest stipulated 
and agreed upon, shall be ex>ressed in writing. One 
statute requies the whole agreement, as to which it origi- 
nated, and established a new rule of evidence, to be in 
writing ; the other statute altered the existing law of the 
contract as to a part, and not the whole matter to be 
agreed on ; as to the interest, a mere incident to the prin- 
cipal, and has required only this new matter, the rate of 
interest to be expressed in writing. In the decisions on 
the statute of frauds and prejuries, it was considered that 
there was as strong a temptation to swear falsely ‘to the 
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consideration as to the promise. 
do not seem. to have apprehended that one man would at- 
tempt to charge another with interest, and extraordinary 
interest too, without the consideration of the loan or use of 
the principal, acircumstance which perhaps nev«r did, and 
never will occur. But they feared that there might be mis- 
understandings and uncertainty of testimony. as to the 
rate of interest agreed upon, and.therefore required that 
the rate s!;ould be expressed in writing. If we could pos- 
sibly suppose a case where a man had promised to pay 


interest, without having in any manner, had the use of - 


the: principal, this wou'd be a promise without considera 
tion : but none of. these cases present so strange a fea- 
ture. 

On a full consideration of this part of the subject, I 
cannot but think that it was the intention of the Legisla- 
ture in the statute of 1818, to imclude all contracts on 
which interest ordinarily ‘accrues. It is stated in these 
bills, that much of the monev paid by the complainants 
as interest, is on a proper construction of the contracts, 
to be considered as penalty ; and that thus far they cught 
to be relieved. Some of these notes were payable at a 
certain time from the date, and if not punctually paid, 
were to bear interest at a stated high rate from the date. 
The parties having used the word interest, which has a 
definite meaning : we should not entirely disregard this 
circumstance. Yet, if from the whole tenor of the con- 
tract, it is evident that they merely intended to provide a 
penalty, we must view it.in that light. Interest is always 
supposed to be given for the use of the principal. But 
parties sometimes make their caiculaticns and bargains 
so as to give day for the payment of the principal with- 
out interest, and the creditor provides for the inconve- 
nience of lying out of the use of his money, by an increase 
of the price of the thing sold. But in such case, if the 
note be for the payment of interest from the date, if the 
debt be not punctually paid, this interest from the date, is 
not as compensation for the use of ‘the principal, for the 
time between the date and maturity ; for this was already 
included in the price for which the article was sold, and 
if interest for this time was paid, the creditor would be 
doubly compensated. Such a provision then, must have 
been inserted mere]y to enforce punctuality ; and is to be 
considered as a penalty. This has been the uniform view 
which Courts have taken of such contracts, when made 
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‘CASES, DETERMINED IN THE 


JANUARY 1827. under laws which restrained or fixed the rate of interest, 
~~“ and I cannot perceive why a different principle should ap. 
Jones ' tS 
mets ply to contracts within the operation of the act of 1818, 
Watkins. The increased amount of such interest does not lessen its 
resemblance to a penalty. 
The other notes in these cases may be classed under 
the following heads : ‘ 
First, ‘To pay the principal at a future day, with in- 
terest from the date, at a certain rate, until paid. 
Second. To pay the principal at a future day, with in- 
terest at a certain rate thereafter, until paid. 
‘Third, To pay the principal at a future day, with in- 
terest at a certain rate, without reference to'time. — 
It was contended on the one Hand, that these agree- 
‘Ments for interest, are in the nature of stipulated damages 
for the use of the principal until actually paid, and 
that the whole was recoverable at the rate agreed on ; and 
on the other hand, that at least, the interest accruing 
after the maturity of the notes was a penalty. 
Penalty is defined to be a forfeiture annexed to a cone 
tract or agreement, either for better enforcing a prohibit 
tion, or by way of securing the doing of some collateral 












































an. act agreed on by the parties. Stipulated damages is where 


there is a clear unequivocal agreement for the payment 
of a certain sum, as a liquidated satisfaction, fixed and 
agreed upon by the parties, for the doing, or not doing of 


@2Com.on Con, Certain acts, particularly expressed in the agreement ° 
4 


. The object then of a penalty, (which if incurred, is a 
punishment) is to enforce or prevent by deterring. But 
stipulated damages, though they may sometimes have 
the same effect, are designed to ascertain what would 
otherwise be left to the assessment of a jury. Was then 
the interest in these cases, stipulated in order to deter the 
debtors from a failure to pay the principal at maturity? 
Or was it agred on as a liquidated satisfaction to the 
lendgr, in case the use of the principal should be retained 
after the day appointed for payment? It seems to me that 
the latter was evidently the-design of inserting it. 

Where it was agreed that the debt should carry interest 

before the day of payment, this interest, as admitted on 

all hands, was intended as satisfaction for the use of the 
principal, until the maturity of the note. If it was not 
designed for the same purpose afterwards, should the 
borrower retain the principal, then that which is interest 
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SUPREME COURT OF ALABAMA. 


for to-day, would be considered penalty for to-morrow, JANUARY 1627, 


altiiough it isthe same amount, at the same rate, given 
for the same consideration, and agreed for in precisely 
the same words. How can the deterring and enforcing 
principle, which is the very essence of the penalty, be 
viewed as attaching itself to the payment of a sum to- 
day, which on yesterday, all admit was nothing but in- 
terests? If A. were to contract with B. to pay him at 
the end of the year, $5 a month, for the use of his plan- 
tation, and then to deliver possession, and at the same 
rate until delivered, none could say that the money to be_ 
paid for the use after the expiration of the year, was pen- 
alty ; but all would agree that it was as much rent as that 
which arose before. What is the difference between this 
case and acontract for the use of money, when the law 
leaves such contract as unrestrained in its rate as any 
other contract? It is true, when the rate of interest is 
fixed by law, the law cannot be evaded under the sem- 
blance of a contract for stipulated damages ; and this is 
the true and avowed reason, why such stipulations an- 
nexed to monied contracts, have been adjudged penalties. 

Again, a penalty is. incurred in gross, and when once 
incurred, cannot at law be saved in whole or in part. 
But here the interest was not forfeited at once, but accu- 
mulated with the progress of time, and might at any time 
have been arrested by the payment of the principal. The 
parties use the very language of the statute, authorizing 
suchcontracts. They stipulated for interest to continue to 
sun as compensation for the use of the principal, and it is 
not usual for men to call that interest which they intend 
as penalty. . 

But it is said that there is a great disproportion be- 
tween the value of money and the price, by these notes 
agreed to be given for its use. This indeed would so 
appear to us now, but perhaps we are not capable of ap- 
preciating the value of money when these contracts were 
made. The number of cases now depending on this 
controversy, and the still greater number of contracts. of 
a similar character, known to have been made about the 
same time with these, certainly tend to prove, that from 
some Cause or other, the use of money was then rated at 
a high price; or at least, that many persons, and not 
merely here and there a solitary oppressed and di luded 
dividual, must have placed-a high estimate upon it» 
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CASES DETERMINED IN THE 


JANUARY 1827. But admit this disproportion to its full extent, it cannot 
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a2 Term 32, 





prove that we should not carry the law into effect, or de. 
clare these contracts void. All now perceive that it wag 
indiscreet for the appellants to make them. But we are 
nevertheless bound to construe them, as we understand 
them. Many other’ contracts for tand, negroes. cotton, 
&c. as extravagant as these, were made about the same 
time, in the same-section of country, and have been, and 
must be enforced. In some of the cases under conside- 
ration, there is the same disproportion between the in- 
terest agreed to be given for the use of ‘he money. before 
and after the maturity of the notes, and if one be avoided 
for inadequacy of consideration, so must the. other be, 
If these notes-did not make the makers liable for the in- 
terest accruing between the maturity and payment of -the 
notes, I am at a loss to perceive by what means this could 
have been done. Indeed it seems to be contended, that 
no form of contract could have had this effect, and that 
the statute must be so construed as to confine the right 
to agree for any rate of interest to the time anterior to 
the maturity of the note. In this view, the statute could 
have but little operation, unless in cases of long credit, 
which lenders would generally be unwilling to give to any 
but men of property and known prudence in the manage» 
ment of their affairs, and these are not often borrowers. 
The law would thus have been rendered almost entirely 
inoperative. This would be an effectual way of extract. 
ing the sting from the statute, but as it seems to me, would 
be in direct violation of the “ rule prescribed” by the le 
gislative power. 

It is said that this accumulating interest would rin 
any one, whose misfortunes $hould render him unable for 
a considerable time, to discharge the debt. So in the 
case of Fletcher against Dyche,* the £10 a. week for 
the delay in the performance of the work, might have 
ruined the party, if he had long delayed the performance 
of his contract. Yet the Court there held, that it was 
stipulated damages, and that the party who had so under 
taken, was liable to pay £40 for a delay of four weeks. 

Why should these contracts be so construed, as to 
throw the burthen of high interest on the punctual debtor 
only, while he who fails to perform his contracts, is to be 
held liable after the debt is due to an interest of only 
eight per cent?) He might withhold the money from his 
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creditor, and lend it to another at a much higher rate, JANUARY 182% 
What is this “but allowing a man to be benefi ted by his “7~™~ 
own wrong, and holding out to him a temptation to vio- ~~ 
late his contract? 

On a contract for interest, at less than eight per cent, 
it is clear that the interest would continue from the matu- 
rity of the note till the judgement, at the rate contracted 
for. The rate is different in the different States, it is the 
mere creature of the law. Our statute of 1818, permit- 
ted the parties to contract for any rate., Then if the ra‘e 
as fixed by the contract, and within the limits prescribed 
by the law, must in the one case govern from the maturity — 
of the note till the time of judgement, I cannot see why 
itshould not in the other. 

On these points, it is my misfortune to differ from those 
for whose opinions I[ entertain the highest respect, and it 
seemed necessary that I should thus in detail, shew the 
reason of my opinion. These questions on the construc- 
tion of the statute of 1818, were decided by this Court 
at June term, 1824, and when I was nota member of the 
Court, and the opinions then given by a majority of the 
Judges, are in conflict with mine. 

Before this decision was made, the complainants in the 
eases under consideration, had paid the amount of princi- 
pal and interest expressed in their notes. In some cases 
voluntarily, and in others the payment had been enforced 
by legal process. They now allege, that interest at these 
high rates, was paid through ignorance and misapprehen- 
sion of their rights, and of the true construction of the 
act of 1818; and pray that all that was paid above the 
principal and interest at eight per cent. per annum, may 
be decreed to be refunded. 

It cannot be denied but that by proper defence ina 
court of law, or by writs of error on the judsements, the 
complainants might successfully have resisted the pay- 
ments of which they now complain. Can equity relieve 
when they have not sought their legal remedy? 

In the case of Murfree against Whiting, ¢ the complai- «1 Call. 224. 
nant sought to be relieved against.a judgement, on a re- 
plevin bond, which he alleged he had not executed ; relief 
was denied because his defence was at law. In the same 
book, 550, in a case in which relief was sought on similar 
principles, Judge Roane says, that he does not believe that 
there is a single decision of that Court, or of the Courts 
of England, that will justify the interposition of a Court 


Watkings 














CASES DETERMINED IN THE 


JANUARY 1827. of Equity, in a case purely legal, on the ground that the 
wv §=judgement at law was erroneous. The cases reported in 
— 2 Hen. and Mun. 13, 139; 4 Hen. and Mun. 455, 180; 
Watkins. 9 Mun. 1; 1 John. Cases 436, are to the same effect. In 
c2Munz. the case of the Auditor against Nicholas, * all the Court 
concurred im opinion to the same effect, though each of 
the Judges lamented thextreme hardship of the case. In 
1 John. Cases 496, it ‘is said, that not only the matter 
which was, but that which migit have been put in issue 
in the¥original cause, shall never again be drawn into 
examination by a bill of review ; and it is not pretended 
that a Court of Equity will exercise a different: control 
over the judgements of other Courts than over its own 
*1 Jom Ch R. decrees. In Simpson against Hart, ° the Court say that 
where courts of law and equity have concurrent jurisdic- 
tion, and the question receives a decision at law, equity 
can no more re-examine it than a court-of law in a simi- 
lar case could re-examine a decree in Chancery. In this 
case are quoted the strong expressions of Lord Redes- 
dale: “Ido not know that equity ever does interfere 
to grant a trial of a matter that has already been discussed 
in a court of law, or matter capable of being discussed 
there, and over which a court of law had full jurisdic. 
tion. To the same effect are the cases in | John. Chan- 
cery Reports 543; 3 Id. 279, 395; 4 Id. 92, 569; 17 
John. 436; 9 Wheat. 532, and to the same point, many 
English authorities might be produced. But these refer- 
red to are sufficient I presume, to establish the position, 
that where there were suits at law, and the complainants 
there had an ample remedy which they failed to pursue, 
they cannot be relievedtin equity. 

As to the cases in which payments were made without 
suit, do they exhibit any peculiarity of feature exempting 
them from the operation of the maxim volenti non fit in 
juria ? The complainants claim an exemption on the 
ground of their ignorance of the true construction of the 
act of 1818. -Into this principle I will hereafter examine. 

The next question raised is, how far are courts of 
equity governed by the statute of limitations? It is con- 

eSugdenon ven. *@24ed that where writs of error were not prosecuted 
dors 271. 3John, Within the time limited by statute, Chancery will so far 
Ves. jr. 93, 465, NOtICe statute as not to take. jurisdiction. 


d. 495, che . *o 
int if, ass Reason and authority appear to support the position, 


so te ux that courts of equity as well as courts of common law, 


R. B49. are bound by the statute of limitations. ‘ 
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SUPREME COURT OF ALABAMA, 


By our statute, * a bill of review must be brought JANUARY 1827 
within three years, and a bill of review may be considered “~-™~ 
in equity what a writ of error is at common law; and if «* 
jt would be barred by lapse of time, in ordinary cases at Reese 
least, a bill virtually intended to reverse a judgement at ° ~ 
law, and not filed until the time has elapsed for prose- 
cuting either a writ of error or bill of review cannot be 
sustained. Ifa person has lost his right by legal/bar he 
has no remedy. 

But it is urged that these cases form exceptions from 
the general rule. First, on the grounds of fraud and trust. _ 

Secondly, because the special matters alleged in the bills - 
are not specifically decreed: And thirdly, because the 
statute did not begin to run until the complainants were 
made acquainted with their rights, which was within the 
three years before the bills were filed. 

It is true in cases of fraud, the statute of limitations 
begins to run only from the time the fraud is discovered. °  Sugdenon Ven- 


: . dors 275, 4 Des- 
But all the matter of fraud, oppression or extortion sans. 479. 3P 


charged by the bills, is denied by the answers, and is ee 

unsustained ‘by proof; and if it were true, must it not 

have been apparent to the appellants from the time of 

making the contracts?) What truth was suppressed, or 

falsehood suggested, which was not discovered by the 

appellants until long afterwards? Was it the matter of 

their liability to pay the interest? What proof have we 

that the defendants knew more of this matter, or had a 

more correct opinion of the proper construction of the 

statute of 1818, than the complainants and almost all the Sua 

lawyers of the State then had; or if the defendants had a " 

more correct knowledge of this matter, that they fraudu- 

lently suppressed it? As to the phraseology of the notes, 

if there was any fraud in it, according to the present pre- 

vailing construction of the statute, the fraud was on the 

defendants themselyes. But it is contended that the 

money having been paid contrary to conscience and good 

faith, the defendants hold it as trustees for the complai- 

nants. 4 
Wherever there is a continuing subsisting trust, ac- 

knowledged and acted upon by the parties, the statute of 

limitations will not bar. But if the trustee denies the 

right of the cestui gue trust and his possession becomes 

adverse, from that time the statute begins torun. ‘Trusts 

which are the grounds of an action at law, are not excepted 








CASES DETERMINED IN THE 


JANUARY 1827. from. the operation of the statute.* Without further 
a pursuing the authorities, we may rest satisfied with the 
.. concurring opinions of the four greatyand learned men 
Pont rn. 33 stated in the cases referred to, that a trust, to escape 
113, whieh cites the bar of the statute, must be of the strict aud technical 
ee kind over which courts of equity exercise exclusive juris- 


S. toccky. 3 diction ; or in the language of Lord Hardwicke, “where 


Sei. & int. 630. there is such a confidence between the partics that no 

Anu shy, Will's action’at law willlic.” © te 

610, If the law were otherwise, the statute of limitations 
acknowledged by all Courts to be a salutary statute, might 
be evaded by changing the Court in which the remedy 
was sought. 

As to such of these notes as had embodied the interest 
which first accrued as principal, the remedy at law might 
have been incomplete, without the aid of equity for the 
purpose of discovery. But still the doctrine already 
stated applies to them, for at most, the jurisdiction of-a 
Court of Chancery was concurrent and not exclusive. 

The other objections raised to the operation of the 
statute, from the pecultar situation of these cases, depend 
much on the question, whether ignorance of the law will 
excuse? a question which has called out much of the 
strength of the argument on both sides. If it were now 
presented for ‘the first time, and on first principles, it 
would be presumptuous for me to say that I should enter- 
tain no doubt. In this interesting and much agitated 
question, the brightest ornaments of the English bench, 
and the ablest jurists and civilians are found in opposing 
ranks. ‘To apply the maxim indiscriminately, seems often 
to produce ‘injustice; if it were destroyed as a general 
principle, insurmountable difficulties would arise. Proof 
of mistakes of facts, can usually be made with reasonable 
certainty. . But proof as to mistakes of law can seldom or 
never be so attained as to be acted on with safety. Sound 

Lo ayn policy seems to require as a rule in the administration of 
the cases “there justice, thatignorance of the law shall not excuse, although 


referredto bil-. 


bic vs. Lumley in particular @ases it may be painful to apply it. If we 
Id. 38. 1 Bos. & resort tO the authorities it will appear, that although there 
B.30. 2Com.on May have been some doubts and formerly some respecta- 


c 
Fon). 115, note Dle decisions to the contrary, yet it is now fully estab- 


v. 6 Taun. 144 lished as a maxim, both in law and equity. ® The case in 
2 John. &. 155.2 Johns. Ch. R. 51, has a ‘striking similarity in one of 
515. 21.61, &e. its features to the cases at bar.) I will not state the case 
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at lencth, but the opinion and language of Chancellor JANUARY 127, 


Kent, in this case, well merit attention. ‘A subsequent 
decision of a higher Court, in a different case, ging a 
different exposition of a point of law, from the one’ de- 
clared and known, when a settlement between parties 
takes place, cannot have a retrospective effect, and overturn 
such settlement. The Courts do not undertake to relieve 
parties from their acts and deeds fairly done, ona full 
knowledge of facts, though under a mistake of the law. 
Every man is to be charged at his peril with the knowledge 
of the law. There is no other principle which is safe-and 
practicable in the common intercourse of mankind. And 
to permit a subsequent judicial decision in any one given 
case, on a point of law to open and annul every thing that 
has been done in other cases, of the like kind, for years 
before, under a different understanding of the law, would 
lead to the most mischievous consequences. Fortunately 
for the peace and happiness of society, there is no such per- 
nictous precedent to be found. This case therefore, is to 
be decided according to the existing state of things when 
the settlement in question took place.” 

Every one must at first glance see the strong and direct 
bearing of these principles on the main point in the cases 
under consideration. True it is, this decree,was after- 
wards reversed by the court of errors, consisting of the 
Senate and the Judges of the Supreme Court of New- 
York; but this reversal was by a majority of but one, 
among the whole number present, and in~ this majority 
the name of Spencer alone, as a Judge, is to be found to 
weigh against Judges Thompson, Yates and Pratt, in re- 
versing on its entire merits,a decree of the discrimi- 
nating and justly celebrated Chancellor Kent. Without ad- 
verting to the fact that Livingston and Van Buren, of the 
Senate, were of the minority, the weight, of judicial au- 
thority appears to be in favor of affirmance, and even 
Judge Spencer. and the twelve Senators who agreed with 
him in reversing this decree against the opinions of three 
Judges and nine,Senators, did not disturb .@r contradict 
the principles laid down by Chancellor Kent, but decided 
the case upon different grounds. See 14 John. R. 525. 
It must then beconceded that although a few old, though 
respectable opinions, may be adduced to the contrarv, the 
decided weight of authority isin support of the maxim 
ignorantia juris non excusat. 
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“by which the 


€ASES DETERMINED IN THE 


JANUARY 1837, Jt would be tedious to comment on all the cases cited 
eo by the counsel for the complainants on this point ; but J 


think that it would be found either that they have been 
overruled, or as to the main point on which they turned, 
were decided upon other principles ; and that sume of the 
very strongest of them do not in principle reach the cases 
at bar. Take for example, the case from Atkins, where 
it was decided that on a bond intended to be joint and 
several, but through misapprehension, made joint, the 
the obligee should be satisfied out of the estate of the de- 
ceased obligor, the survivor being insolvent. Suppose 
that the administrator of the deceased obligor in igno- 
rance of the legal effect of a joint bond, but in pursuance 
of the real intention. of the parties to the contract, had 
satisfied the bond out of the assets; all will agree that 
equity would not afterwards have decreed that the money 
should be refunded because he was ignorant of the law 
when he paid it. Again, in the case cited from Cook’s 
Reports, Judge White says, if a man is clearly undera 
mistake of the law, which mistake is produced by the mite 
representations of the opposite party, he can be relieved as 
well as if the mistake were to a matter of fact. Here we 
have nothing to shew that the mistake of the complair 
nants was induced by the defendants, or that the defen- 
dants knew what (as is urged as a main matter, in the 
argument,) the rest of the ¢6mmunity were ignorant oh 
Again, in_all the cases ¢ited-where the Courts appear 
have been in the least influenced by the parties havitg: 
mistaken the Jaw, or misapprehended_his rights, the miss 
take was clearly shewn. But may we not with yl 
respect for the opinions settlingythe construction oft 
act of 1818, say that there cannot be the same _certaitity 
here. Two,outof the six Judges composing the Court 
tision was made, continued then to en- 
tertain the opimion “which had for several days before’ 
prevailed with ‘almost all the legal’ characters whose at 
tention had been called to the subject. An opinion then 
of but One of the other four, differentfrom that which 
he then formed, would have produced an equal division 
of the Court. . The Judges composing the majority dif- 
fered very matefially in their views of this statute. Might 
not the same point be otherwise decided by a different 
Court? We are it is true, as to all ordinary purposes, to 
take the law to be as it has been decided by the supreme 
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SUPREME COURT OF ALABAMA, 





tribunal of the country; but is the construction of this JANUARY189, 


statute under these peculiar circumstances, placed 80 far 
beyond controversy, as to require this Court to grant re- 
lief on the ground that the complainants certainly mis- 
took the law. These complainants appear to have thought 
their notes legal when they gave them, and when they 
paid them, and can equity then set aside in part contracts 
which had been executed, and executed in pursuance of 
the intention of the parties, merely because the complai- 
nants did not in time find out that they could have evaded 


their own intentions, and their contracts? It would seem — 


to me not. 

I then am of opinion that, first, where the debt was pay- 
able at a future day, and if not punctually paid to carry in- 
terest from the date; that the interest from the date till 
maturity, was a penalty. That with this exception, the 
interest stipulated and agreed on was legal and recoverable, 
as wellfor the time after, as forthe time before the maturity 
of the notes. Second, That when the notes were renewed, 
and the interest incorporated with the principal, it was also 
recoverable ; at all events the complainants by such renew- 
als having bound themselves to pay what they originally 
contracted to pay, equity cannot interpose either in these 
cases, or in the other casesin which judgements atlaw were 
recovered, though the renewals may have been made, or 
the judgements suffered to pass, or the time for suing out 
writs of error has elapsed, while complainants were igno- 


‘rant of their rights at law: Third, That where volun- 


tary payments have been made, equity will not revive 
the contracts for the purpose of setting them aside. 
Fourth, That where releases Of error have been given, 
they are obligatory. 

The case of Harris against Jones’ executors, was sub- 
mitted on bill, and an answer without proof. I am doubts 
ful whether the statute of non claim.is not available. But 
a part of the consideration was interest, which was usu- 
rious under the act of 1805 ; which gave a clear and spe+ 
cific remedy by action on the case. It is nof’shewn by the 
bill that it was necessary to resort to equity for the purpose 
of discovery ; the bill was therefore properly dismissed. 

The principles which I have stated, I believe, meet all 
the points made in the cases under consideration. 

By the Cuier Justice, JuDGE SaFFOLD, CRENSHAW, 
and Wuite. 

17 


aad 
Jones 


Vv 
Watkins 





























~ 130 
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Watkins. 


G Laws Ala, 21, 


CASES DETERMINED IN THE 





JanvARY1827. Pet the decree of the Circuit Court in the several cases 


be affirmed. _ : 

Judge Gayle gave his opinion, that tbe appellants were 
entitled to the relief sought, and that the decrees of the 
Circuit Court should be reversed. The written opinion 
is not to be found in the files of the Court. 

Jupce Tayuor having presided on the trials in the 
Circuit Court, did not sit. 





Apxins et al. v. ALLEN. 


1. Bond to replevy goods taken in attachment is properly made pay- 
able to the sheriff. 

2. Such bond is assignable by the sheriff to the plaintiff, and may be 
sued on by plaintiff as assignee. ; 

3. A discontinuance as to one of several joint obligors, who was served 
with process, is adiscontinuance as to all, aditer if not served. 


WitiramM B. Aten obtained an attachment against 
Peter M‘Laren. whichwas levied on his goods. M*Laren 
with Allen Adkins, E. R. Byrd and William Barksdale 
as his securities, executed their bond in September, 1821, 
to replevy the goods, agreeably to the provisions of the 
act of 1818.* Said bond was made payable to the sheriff 
in the penalty of $686. © ~~ % ie 

In March 1822, Allen recovered in thé attachmen , 
judgement against M‘Laren, for $322 50, and in Sep. 
tember, 1822, commenced "an action of debt on said bond 
in the Circuit Court of Dallas county, in his own name 
as assignee of the sheriff against M‘Laren, Adkins, Byrd 
and Barksdale, and the writ was returned “executed.” 
.,The plaintiff declared against the securities only, dis- 
continuing his suit as to M‘Laren, and on the trial, the 
jury .on an issue joinedyon the plea of conditions per- 
ormed, found a verdict for the plaintiff against the 
securities for $686 debt, and five cents damages ; at what 
term, does not appear by the record. 


W. Crensuaw and.H. G. Perry, for the plaintiffs, 
assigned in this Court dsicauses for reversing the judges 
ment, and argued, that the bond which was the founda= 
tion of the action was.illegal and yoid, and such as no 
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judgement could legally have been rendered upon ; that it JANUARY 1822, 


was made payable to the sheriff, whereas it should have 
been taken payable to the plaintiff in the attachment ; 
that the name of E. R. Byrd was only signed to the foot 
of it and should have been inserted ‘in the face of ‘the 
bond, where it did not appear; that the discontinuance 
as to M‘Laren, was a discontinuance of the whole action. 
The judgement is rendered for more than the plaintiff is 
entitled to recover, and appears to have been rendered 
at the return term of the writ, &c. 


Wuirte and Gorpon, for defendant in error. 


By LIPSCOMB, Chief Justice. 


Tue plaintiff discontinued as to M‘Laren, and declared 
against his securities ; and from aught that appears ia the 
record, judgement was rendered on the verdict of a jury 
at the return term of the writ, for six hundred and eighty- 
six dollars debt, and five cents damages, the debt being 
the precise amount of the bond, and something more 
than double the amount of the judgement recovered 
against M‘Laren. From this statement, it is very clear 
that there is sufficient error to reverse the judgement. It 
has been decided at the previous term of this Court, that 
it is error to discontinue against one of several joint 
obligors who have been sued, if the one discontinued 
against has been served with process. If service has not 
been executed, the plaintiff may discontinue ; but a dis- 
continuance as to one who has been served with process, 
is ‘a discontinuance as to all. 

There is another point of much importance in practice ; 
it is contended that the replevy bond in this case is not 
assignable. By the attachment law of 1807, the property 
levied on could only be replevied by giving special bail: 
the bail was bound for the amount of such judgement as 
should be rendered against the defendant, or for the sur- 
render of his person in custody. There is no question 
but this bond was assignable under the provisions of the 
act authorizing the transfer of bail bonds. 

Che act of 1818, provides that the bond shall be con- 
ditioned for the payment of such judgement as shall be 
recovered against the defendant or the forthcoming of 
the property levied. The statute is silent as to whom the 
bond shall be made payable ; but as the property, if sur- 
rendered in discharge of the bond would necessarily be 
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JANUARY 1527. delivered to the sheriff, there seems nothing unreasonable 


in the-presumption, that the law designed that it should 

be made payable to him ; and by reference to the former 

law, we feel authorized to say, that it can be assigned in 

like manner as the special bail bond under the former law. 
The judgement must be reversed. 





SALTMARSH and Beck v. Evans. 


In original attachment, plaintiff’s bond, conditioned to prosecute the 
attachment to effect, and pay the defendant all such damages as he 
may sustain by the wrongful or vexatious suing out such attachment, 
is sufficient. 


SaLTmARsH and Beck sued out an original attach- 
ment against Evans, as a non-fesident, returnable to the 
Circuit Court of Wilcox county. The bond was condi- 
tioned to prosecute the attachment to effect, and to pay 
to Evans all such damages as he might sustain by the 
wrongful, or vexatious suing out of the attachment. The 
Circuit Court quashed the attachment on the ground, 
that the bond was not conformable to the statute. The 
plaintiff’s prosecuted a writ of error to this Court. 


Gorpon, for plaintiff. 
H. G. Perry, for defendant in error. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 


In cases of original attachment, it is believed to be the 
imperious duty of the Court, to look through the whole 
proceedings, and quash if they are not in strict confor- 
mity to the statute. In the first statute on this subject, 
there is a material difference as to the bond to be taken in 
a case returnable into the Superior, or Inferior Courts of 
the Mississippi Territory, and a case cognizable by a 
justice of the peace. The act of 1814 was intended to 
consolidate the several laws on the subject. The fifth 
section of that act prescribes the condition of the bond 
in a case cognizable by a justice of the peace. This is 
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found in the 18th page of the Digest. In page 512, is JANUARY 182, 


the 15th section of the same act, providing that justices 
of the peace, or of the quorum, for sums above their juris- 
diction, may issue attachments, returnable to the Superior 
Court, if the plaintiff comply with the requisitions of the 
5th section. These two sections of this act being ‘so far 
separated from each other, probably . misled the Court 
below, as the’same circumstance did this Court on the 
first examination of the case. We are of opinion that 
the bond was in conformity to the statute, and that the 


i Ai 


Saltmarsh and 
see 
v. 
Evans, 


judgement must be reversed, and the cause be remanded. 


JuDGE SAFFoLp not sitting. 


See Laws Ala. 13, 15, 18, 512. 





Lortin v. M‘Lemore. 


Vendee of lard, after special request to remove a nuisanee which had 
been erected before he purchased, may maintain an action for con- 
tinting it. 


Tuts was an action on the case by Loftin against M‘Le- 
more, in the Circuit Court of Montgomery county, for 
erecting and continuing a dam across a stream running 
through the plaintiff’s land, by which the plaintiffs tim- 
ber was killed and destroyed, and his land injured, &c. 
which dam plaintiff requested defendant to remove, and 
which he contined to keep across the stream, notwith- 
standing such request. General issue, verdict and judge- 
ment for the defendant. On the trial the Judge instructed 
the jury, that if the nuisance was proved to have been 
erected before the plaintiff became proprietor of the land 
injured thereby, a continuance of it after the possesion 
of the plaintiff was not such an injury as would sustain 
an action ; to which the plaintiff excepted and assigned this 
matter here as error. 


GoLptuwaire, for plaintiff. 
Fitzpatrick, for defendant in error, 


™ The CHIEF JUSTICE delisered the opinion of the 
ourt. 
THE second count in the declaration, sets out a special 
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JANUARY 4827. yequest to remove the nuisance. The alienee of land 


‘ 


— > 
Foftin 
v. 


M‘Lemore. 


sold subsequent to the erection of a nuisance, may main- 
tain an action for continuing it after a special request to 
remove it. The continuance is a new ground of action, 
without resorting to the period of time when it was first 
erected. The judgement must be reversed, and the cause 
must be remanded for further proceedings. 
Jupce CRENsHAW not sitting. 


See 2 Selw. N. P. 1095 and the references.. 





Sneap v. BarrincerR and RHopts. , 


An action will lie against two partners, on a written contract, in the 
name of one only, and evidence aliunde may be given to prove that 
it was a partnership contract. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 


SNEAD brought an action of assumpsit for freight 
against Barringer and Rhodes, as copartners. They 
jointly plead the general issue. On the trial, the plain- 
tiff gave in evidence an agreement in writing between 
himself and Barringer, to which Barringer had signed 
his indivicual name, and offered .to prove by a witness, that 
at the time of the agreement, there was a copartnership 
of a mercantile character, between the defendants, and 
that Rhodes had acknowledged that he considered him- 
self bound to comply with the contract. On objection 
made, the parol testimony was rejected, and this matter 
isnow assigned as error. | 

A secret partner is as much bound by the agreement 
of the acting partner, relating to the business of the con- 
“gern, as if the written contract were in the names of both. 
It was compétent for the plaintiff to prove thé copart- 
nership by evidence aliunde, and the testimony offered by 
him should have been received. Let the judgemént be 
reversed, and the cause be remanded. 

JupceE GaYLE not sitting. 


Excts, for plaintiff. 
Barton, for defendant in error. 
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Branan and Rose v. LeRoy Porrand Witruts Popr. 


1. Acontract to pay a certain quantity of cotton ona day stated, or in 
current money, rating the cotton at twenty cents per pound, is for 
stipulated damages and not a penalty 

2. Courts of law and equity have concurrent jurisdiction on questions 
of penalty, and after an adjudication at law on the question, the only 
Temaining ground for equity jurisdiction is for discovery, 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


Tus was a bill in equity for an injunction, discovery 
and relief against a judgement at law, obtained on an ine 
strument of writing, given by the complainants to the de- 
fendant,. Willis Pope, and by him assigned to his co- 
defendant, LeRoy Pope; the substance of which was a 
“promise for value received, to pay a certain quantity of 
cotton within a given time, to be delivered at Huntsville, 
or in current money, estimating the cotton at twenty 
cents per pound.” 

The Circuit Court decreed a dismission of the bill, and 
a dissolution of the injunction. From that decree, the 
case has been brought into this Court. 

~The most material question made in the argument 
was, whether on the complainants failing to deliver the 
cotton according to agreement, the defendant, LeRoy 
Pope, was entitled to recover at law at the rate of twenty 
cents per pound for the quantity of cotton not d:livered, 
as stipulated damages, or whether he should recover no 
more than the market price of cotton, by reason of the 
twenty cents per pound being in the nature of.a penalty. 
Iam of opinion that the contract to deliver a certain 
quantity of cotton, or to be discharged in current money, 
at twenty cents per pound, was a contract for stipulated 
damages and not penalty. 

I am further of opinion, that in cases of penalty, the, 
courts of law and equity have concurrent jurisdiction ; and 
that if it was penalty, the court of law having first got 
possession of the subject, it was as competent to decide 
and afford relief as a court of equity, and cannot be 
brought into equity after having heen there adjudicated. 
The cause then having been adjudicated at law. the only 
remaining grouné of equitable jurisdiction is that of dis- 
covery, 
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JANUARY 1897, The bill charges that the above instrument was exe. 


oa CUted to secure the repayment of one thousand dollars 

advanced for said cotton, and that the twenty cents per 
pound was intended to operate asa penalty. But the 
answers deny these facts, and insist that there was no 
other contract than the written one above set forth, ex- 
cept that $1000 were advanced for the cotton ; and exhibit 
such circumstances as to induce a belief that there was 
no fraud in obtaining the instrument. The answers are 
not disproved by other sufficient testimony, and therefore 
must be taken as true. 

That the answer does not admit or deny that a part of 
the cotton was delivered, at eight cents per pound, is not 
very material. This was relevant in no respect, except to 
shew fraud in obtaining the written contract. It was in- 
admissible to alter or vary the terms of the written con- 
tract. Moreover I do not subscribe to the doctrine that 
a fact charged to be in the knowledge of the defendant, 
and not denied, is consequently admitted ; because the 
complainant might compel him to answer by admitting or 
denying the fact expressly. I am satisfied with the de- 
cree and think it should be affirmed. 

‘Jupce Fay or not sitting. 

Ketry and Hutcuinson, for plaintiffs. 

M‘Kuv ey and Hopkins, for defendants in error. 


During the remainder of this term, Chief Justice Lipscomb, from 
indisposition, was prevented from attending the Court. 





Warp v. Ross. 


1. The affidavit of a party, that a paper constituting a link in his 
chain of title, had been deposited by him with the clerk of the 
County Court to be registered, that the clerk had since informed 
him thatit was not in his office, and that he, the party, had made 
diligent search for, and could not find it, and believed it to be lost 
or mislaid, 1s sufficient to let in secon@ary evidence. 

2, Uhe certificate of a notary public under his notarial seal of the 
proof, or acknowledgement made before him, of the signing and 
sealing of a power of attorney, authorizing the conveyance of land, 
is a sufficient authentication of it, it is not necessary that the certifi- 
cate should’state that there wasproof of its delivery. 


Trespass by Ross against Ward, in the Circuit Court 
of Mobile, for the recovery of possession of a lot of 
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plaintiff. 

On the trial the plaintiff gave in evidence a copy, cer- 
tified by the clerk of the County Court of Mobile, of a 

ower of attorney from Jotham Meeker, of New Jersey, 
to William Crawford, authorizing him to sell and make 
conveyance for the lot. ‘The power of attorney appeared 
to be certified by a notary public, of the State of New 
Jersey, under his ne tarial seal ; the certificate stating that 
the letter of attorney ‘* was duly signed and sealed” by 
Meeker, in the presence of the notary, and of another sub- 
scribing witness, but did not state that it was delivered. 

To authorize the introduction of this copy as evidence, 
the plaintiff made affidavit that he had deposited the ori- 
ginal with the clerk of the County Court, for the purpose 
of being registered, and had since applied to him at his 
office for it, and was informed by him that it was not in 
the office, nor in his possession ; that plaintiff recollects, 
though not positively, that it was in his possession since, 
he delivered it to the clerk, and that he has made dili- 
gent search for, and has been unable to find it, and be- 
lieves it to be lost or so mislaid, that he cannot make use 
of iton the trial of this cause The defendant objected to 
the admission of this testimony, the objection was over- 
ruled, and he assigned this matter as error. 


Acre, for plaintiff. 
Hitcucock, for defendant in error. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


Tue power of attorney was a link in the chain of Ross’ 
title, and such an instrument as ought to be in his custody. 
According to a decision made at the present term, ° evi- 
dence aliunde was not necessary to trace it to his posses- 
sion ; his affidavit states positively that it was once in his 
possession, and that after making diligent search, he be- 
lieves it to be lost or mislaid. This was a sufficient shew- 
ing, according to the practice under the common law, 
and according to the provision of the statute, to admit the 
copy in evidence. 

The certificate of a notary public, under his hand and 
seal, is evidence of his official acts. By statute, such 
certificate authenticating the proof, or acknowledgement 
18 


jand. General issue, verdict and judgement for the JANUARY 1927, 


ante 44, 
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JANUARY 1899, of a deed made in another state, is evidence of its execu. 


bry, a tion. It is objected that the notary certifies only as to 
a 
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the signing and sealing, and not as to the delivery of the 
power of attorney. It is well settled in the books, that 
where the deed on its face purports to have been deli- 
vered, and is in possession of the party, claiming under 
it, proof of signing and sealing is sufficient prima facie 
evidence of its delivery and entire execution. Here the 
power of attorney on it- face, purports to have been deli- 
vered, as well as signed and sealed. Let the judgement 
be affirmed. 





Lea and Wire v: RosBEertTson. 


1, In slander, defendant having plead justification, the evidence be. 
ing closed, and having offered no evidence to support it, shall not be 
permitted to withdraw this plea. 

2. Words which charged plaintiff with the commission of ‘* perjury,’ 
are in themselves actionable, although they do not refer to any par- 
ticular swearing. . 


9 


In the Circuit Court of Perry county, Robertson 
brought an action against I.ea and wife, for slanderous 
words spoken by Mrs Lea of him. The words charged 
in the first count were, “he is perjured :” in the second 
count “he has committed perjury,” with other counts, 
stating other forms of expression. On the trial, after the 
testimony had been closed, and when the counsel for the 
plaintiff were commencing their argument to the jury, the 
defendants asked leave to withdraw their second plea, 
(which was a plea of justification,) on the ground that 
they had offered no evidence to support, and did not rely 
on it. The Court denied the motion, and when the jury 
were about to retire, instructed them that the plea of jus- 
tification. when no evidence had been offered to support 
it, or the defendant failed to prove it, went to aggravate 
the damages. 

And further instructed the jury, that it was not neces- 
sary for the plaintiff to have proved that an oath hac been 
sworn before any competent tritunal, or tha: the charge 
of perjury referred to any particular swearing, but that a 
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general charge of perjury was of itself actionable, without JANUARY 1827, 


proof that an oath had been taken by the plaintiff; to 
all which the defendants excepted. Verdict and judge- 
ment for the plaintiff, and on a writ of error to this Court, 
Lea and wife assign the matter in the bill of exceptions 
as error. 

TuoriNncTon, for plaintiffs. 

Gorpon, for defendant in error, cited 8 Johnson 100, 
15 Mass. 178. 


JUDGE WHITE delivered the opinion of the Court, . 


Ir it be an aggravation of the injury, when an action 
is brought for slanderous words spoken, to file a plea of 
justification, without proof to sustain it: the defendant 
after it has been spread upon the record, read to the jury, 
and perhaps several wounding attempts made to sustain 
it, and when he finds that it will not avail, should not be 
permitted to withdraw it, and thereby delude the jury 
with the belief that he is disposed to appreciate the fteel- 
ings and rights of the plaintiff. We believe that the Cir- 
cuit Court was right in refusing to admit the defendants 
to withdraw the plea of justification, and in the charge 
to the jury, that filing this plea went to aggravate the 
damages. In the other part of the charge, in the instruc- 
tions to the jury, the Circuit Court was also correct. 
Words making a general charge of “ perjury,” are in 
themselves actionable, without proof that an oath had 
been taken bv the plaintiff. Le: the judgement be affirmed. 


Jupce CRENsHAw not sitting. 





Ross and Wire v. WELLS. 
One of the makers of a note is not a competent witness to invalidate it. 


AssumpsiIT in the Circuit Court of Wilcox county, by 
Wells against Ross and wife on a promissory note made 
by Mrs Ross, while sole and William |. M‘Carroll payable 
to Wells. The writ iss ed against Ross and wife and 
M‘Carroll jointly, not being executed oa M-Carroll, the 
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JANUARY 12% suit was discontinued as to him. Issues on the pleas of 
Pek ed non assumpsit, failure of consideration and fraud in ob. 
.. taining the note. Verdict and judgement for the plaintiff, 
miele. On the trial, the defendants offered M*Carroll asa 
witness, to prove that the consideration of the note was 
three negro girls, sold by plaintiff to Mrs Ross, and war. 
ranted to be sound and healthy, and that one of them was 
unsound and of no value. The Circuit Court decided 
that he was incompetent; to which tie defendants ex- 
cepted, and here assigned this matter as error. 
Gorpon, for plaintiffs in error. 
The note was for $950, the verdict for $330. It is 
then fair to conclude that two of the negroes had been 
aid for, and that the evidence was to shew an entire 
Kivore of consideration. But there was issue also on the 
plea of fraud, and the evidence would have went to sus- 
tain this plea; a partial failure of consideration is a good 
aPeak’s Cas. 61. defence in this action. * 
fits = Butas to the main question: The witness was,compe- 
7 Joun. 385 tent unless his testimony went to impeach the note in the 
b1Termso0, 1¢a, Hands of an innocent holder, or the verdict and judge- 
Chills 398, &e. ment in this case would be evidence for him. The deci- 
2 John. 107,14 sions in England and the United States are not uniform 
194, Peak’s Ev. in excluding the testimony of a joint maker not sued, to 
?ierméo. prove the note void.’ It is rue, a joint maker is not 
$3 Mas. 27, competent to prove that the note in the hands of the en- 
ee dorsee was originally void, but he may prove that it has 
301. been paid,“ or altered, “ or transferred after due, ‘ not 
Noi, the property of the holder,’ void for want of a stamp; § 
that a f aud was practised on his co maker, or in fine any 
4MyersvParmer thing which does not establish fraud in the witness. * 
The note here was in the hands of the payee against 
whom the fraud is alleged, and not in the hands of an in- 
é18 John. 352. 1 nocent endorsee. ‘ 
Phiiips’ Ev. 233, 


Peaks’ Evdl,t7, =THHORINGTON, for defendant in error. 


The evidence was to prove a partial failure of consi- 
deration. As to this point, I will content myself with 
saying that the law is well settled against the position 
taken on the other side. 

As to M‘Carroll’s competency, he was incompetent to 

‘Towra ge > Shew that the note in its creation was void. The general 
Term 597. 1H. policy of the country forbids that any one should join as 


Black. 308. 2 


Dal. 194, 2John, ONE Of the makers in the note, and afterwards be admitted 
165. 15John,270 


3 Cains 258, by his testimony to impeach it.* The cases cited on the 
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mitted to testify as to facts whicn occurred after and not 
before they had fut their names to the note. But was 
not the witness interested? In an action against him on 
the note, would not a verdict obtained by the influence of 
his testimony in the case against Ross and wife, have had 
its effect? But he was a joiut maker, and on a recovery 
aguinst the other maker they might call on him to cone 
tribute, and might use the record as evidence against 
him. ‘ 


JUDGE TAYLOR delivered the opinion of the Court. 


We are of opinion that the Circuit Court was right in 
excluding the witness, and that one maker of a note cane 
not be introduced bv another, to invaiidate the instrument. 

Let the judgement be afirmed. 


JupGe SAFFOLD not sitting. 





Rosertson v. Lea and WIFE. 


41 Therecord shews a plea in abatement by defendant, and demurrer 
thereto, and to the same count, the plea of not guilty and issue. 
After verdict, the plea in abatement and denuurrer are to be consi- 
deredas a nullity. 

2. Whe words charged in the declaration, ‘* she did wilfully and cor- 
ruptly perjure herselfin the exam nation before the justice,” proof 
that the defendant 14 a conversition, as to the proceedings betore 
the justice, in which plaintiff had tes ified, said that she had sworn 
to two falsities, does not susiain the declaration. 

3. Charge for saying she had stolen iis sheet and shirt, not sustained 
by proof, that defendant said she had taken hs sheet and shirt, and 
was so fond o. money nothing could slip through her fingers. 


Tempte Lea and Nancy, his wife, brought an action 
against Isaac Robertson, in the Circuit Court of Perry 
county, for slander. The first count in the declaration, 
reciting a proceeding had before a justice of the peace, 
on the examination of one Nall, charged of having shot 
and wound d the defendant, and that Nancy Lea ‘ad 
given her testimony on oath in the same, anda colloquium 
relating tu this proceeding-belore the justice, charged the 
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JANUARY 1827, defendant with having said of her. “* she, aunt Nancy, did 


—: ~ 


¥. 
Lea and Wife. 


wilfully and corruptly perjure herself in the examination 
before the justice.” 

The second count stating the colloquium, &c. as the 
first charged the words, “* Mrs Lea had wilfully, mali- 
ciously, and corruptly perjured herself. 

Third count stating a colloquium, &c. relating to the 
matter, was for the words, ** she had stolen his linen sheet 
and linen shirt.” 

The defendant to the first and secogd counts, plead not 
guilty, on which issues were taken. 

To the third count after craving oyer of the writ and 
endorsement, he plead in abatement, that the cause of ac- 
tion stated in that count, was not endorsed on the writ; 
to which the plaintiff demurred. 

Next follows in the record an informal plea of not 
guilty, and issue to the third count by agreement, to which 
the names of the attorneys for the plaintiff and defendant 
are signed. Verdict and judgement for the plaintiff. 

On the trial the proof was, that the defendant had said 
that Mrs Lea had sworn to two falsities against him, re- 
ferring, as the witness understood. to a proceeding had 
before a justice of the peace, in which she had been 
sworn as a witness. The justice proved that such a pro- 
ceeding was had before him, and in the course of it, Mrs 
Lea was sworn and examined. 

Ihe Court charged ‘he jury, that if from this, they 
believed that, in a conversation about Mrs Lea’s swear- 
ing before the justice, the defendant published these 
words in allusion to that swearing, this would be evi- 
dence goirg to support the first and second counts. 

It was further proved that the defendant, in a conver- 
sation with two witnesses, on being told that it was re- 
ported tha: he had charged Mrs Lea with stealing his 
sheet and shirt, and a $20 bill, repled that he never did 
say that Mrs Lea had stolen his sheet and shirt, but by 
God he did now say she had taken his sheet and shirt, 
and that she was so damned fond of money nothing could 
slip through her fingers. The same witness proved, that 
the sheet, shirt, and pocket book of defendant were at 
the house of the plaintifi’s, where the defendant had 
been lying sick. 

Vhe Court charged the jurv that, if from this evidence, 
they belicved that the defendant intended to charge 2 
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larceny as stated in the third count, it would then be evi- JANUARY 1827, 


dence in support of that count; to all which the defendant 
excepted, and assigned that the Circuit Court erred, 
1. In not quashing the third count in the declaration. 
2. As stated in the bill of exceptions. 


Gorpon, for plaintiff in error. 
As to the first assignment cited, Laws Ala. 453; 2 


Whea. 45. 
As to the second assignment, 3 Maule and Selwyn 110; 


'2 John. 12; Rep. tem. Hard. 305; 2 Philips Ev. 97, 
note a; 2 East. 484, 437; 10 John. 281; 5 John. 213. 


4 Esp. Rep. 218; 5 Com. 603. 


JUDGE GAYLE delivered the opinion of the Court. 


As to the first assignment, the defendant plead not 
guilty to the third count, and issue was joined thereon. 
The plea in abatement was, therefore, properly considered 
as a nullity, and the defendant in the action has no 
grounds to complain, that the plea in abatement and the 
demurrer thereto, were not noticed or disposed of ; for 
on his plea of not guilty, the case appears to have been 
tried on its merits. 

As to the second assignment and bill of exceptions, 
the words stated in the first and second counts make a 
positive and direct charge of perjury, and stand in no 
need of a colloquium er inuendo. The words proved 
are different in their imports, and do not convey the legal 
idea of perjury. nor could they without explanation, form 
the foundation of an action. To say that the plaintiff 
swore to falsities before a justice, imputes no crime, 
technically speaking, and is very different from saying 
she had wilfully and corruptly perjured herself. 

The words proved, did not support the first and second 
counts in the declaration. 

The words proved in support of the third count, did 
not make a direct charge of larceny, and were equally ins 
sufficient to sustain that count. The judgement of the 
Circuit Court must be reversed. The cause wil! be ree 
manded if the counsel for the defendants in error think 
that on a new trial, the proof will better conform to the 
charges made in the declaration. 

JuSGE CRENSHAW not sitting, 
Reversed and remanded, 


, ia 
Robertson 


v. 
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Hentry v. Brown. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


Tuts was a bill in Chancery, in which it is alleged that 
the complainant and defendant agreed to purchase a cer- 
tain tract of land. when sold by the agents of the United 
States, and equally tu divide the same ; that the defendant 
was to bid off the lands at the sale ; and that in pursu- 
ance of said agreement, he did bid off and purchase the 
land, and thatthe complainant afterwards tendered him his 
part of the purchase money, &c. The bill prays that a 
specific performance of this agreement may be decreed. 

The answer denies the agreement set forth in the bill, 
but admits that there was something like a conditional 
agreement to divide the land, if the defendant should 
purchase also another tract, but avers that this other 
tract was not purchased. 

The presiding Judge refused to hear the depositions 
of witnesses read, on the ground that the agreement set 


* forth in the bill, was void by the statute of frauds and 


perjuries, and that parol evidence could not be received 
to prove the agreement, it having been denied by the an- 
swer. The bill was consequently dismissed, and from 
that decree the case is now here for revision. 

It has been contended, that this is not a case which 
comes within the purview of the statute of frauds and 
perjuries. The statute of frauds and perjuries, among 
other things, provides, * that no action shall be brought 
on any contract for the sale of lands, unless the contract, 
or some note or memorandum thereof, be reduced to 
Writing signed by the party to be charged. 

The agreement described in the bill was a contract for 
the sale of land, and therefore void by reason of its not 
being reduced to writing, as is required by the statute, 

If the defendant agreed to divide with the complai- 
nant the land in question, this was substantially an agree- 
ment to sell and convey to him one half of the land, and 
was therefore a contract for the sale of land. There is 
no doubt but that if the agreement was in part performed, 
or if, as was contended in argument, the contract was 
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admitted by the defendant’s answer, and the benefit of the JANUARY 1827, 
statute was not insisted on. Either of these circumstances “~~~ 
would take the case out of the statute, and then it would sd 
not be, necessary to prove a memorandum in writing, 
shewing the terms of the agreement. But neither of 
these circumstances exist in the present case. The an- 
swer does clearly deny the existence of the contract, and 
the bill does not even allege any thing like part perfor- 
mance by complainant, or pretend to shew any considera- 
‘ tion to support the contract. If the contract were in 
writing, it would yet be . oid for want of a sufficient con= 
sideration. The complainant contributed neither money 
nor services, nor any other thing of value, deemed in 
1.w a sufficient consideration to support a contract.. And 
at common law, a contract without consideration, was 
nudum pactum and void. And the statute of frauds did 
never intend to make a contract, which was void at com- 
mon law, good and valid, merely because it was reduced 
to writing, and signed by the party to be charged. 

The Court are unanimous in saying that the decree 
of te Circuit Court should be affirmed. 


Brown 


Barron and Pickens, for plaintiff. 
9. L. Pexry and Courier, for defendant in error. 





Ruopes v. RosBertTs. 


4, The master of a steamboat is liable in trespass for an injury done 
tothe person of another, by the discharge of a gun from the boat in 
his presence and vy his command, and although it proceeded from 
the want of due care merely. 

2, For an injury thus done to the person, smart money or exemplary 
damages may be recovered. 


Trespass vi et armis by Roberts against Rhodes, in 
the Circuit Court of Dallas county. The declaration 
charged that the defendant, being master and commander 
of the steamboat Elizabeth, shot sand discharged the 
steamboat gun from off the same toand against the plain- 
tiff, by which he was wounded, and for a long time pre- 
vented from attending to his necessary business, ang 
19 
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Reberts, 
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JANUARY 1827, forced to expend a large sum of money in endeavoring 


to be cured, &c. Another count charged the defendant 
with having caused the gun to be shot off and discharged; 
and another count charged that he assaulted the plaintiff 
with a gun, &c. General issue. Verdict and judgement 
for the plaintiff for $1500 damages. 

On the trial, evidence having been offered that the de. 
fendant was master and owner of the steamboat Elizabeth, 
and was present, and ordered a person in his employment 
to fire the gun which wounded the plaintiff. The de. 
fendant by his counsel, moved the Court to instruct the 
jury, that if it was nota wilful act, trespass could not be 
sustained, and that unless the trespass proceeded from a 
wilful act, as contradistinguished from negligence or a 
want of care, the plaintiff could not recover smart money 
by way of damages ; which instructions the Court refused 
to give, and the defendant excepted. 

Rhodes here assigned as errors, 

1. The matter set forth in the bill of exceptions. 

2. The action should have been trespass on the case. 

3. The plaintiff should have averred an indictment and 
acquittal of the voluntary shooting. 


Hitcucock and Gorpoy, for plaintiff. 


~” Hi. G. Perry, for defendant in error. 


JUDGE WHITE delivered the opinion of the Court. 


As to the form of action for the injury charged. when- 
ever the injury is direct and immediate, whether it pro- 
ceed from design or negligence trespass will lie. But 
where the injury is merely consequential, the remedy 
must be by action on the case. For the act of a servant, 
or one in the employment of another, although the servant 
may be liable in trespass, the master is not liable in that 
form of action unless present, directing, advising or en- 
couraging the act ; but if he is present-when the act which 
produces the injury is done by the servant, and directs, 
advises or encourages it, he makes it his own, and as @ 
principal trespasser, is liable to the party aggrieved im an 
action of trespass,either jointly with his servant, or sepa- 
rately against himself; and the injury being the result of 
negligence or want) of care, does not exempt him {rom 
liability in this formyof action. 

‘Where the injury is to the person of the plaintiff, the 
amount of damages cannot be measured by any certain 
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; and precisestandard. The negligence may be very gross JANUARY 1827, 
; and reprehensible, and in all such cases the jury may give — 
smart money, if in their view the circumstances are such — 

f as to require it. Let the judgement be affirmed. aay 
Jubce SaFFoLp not sitting. 





Crarke v. M‘Exraoy. 


In an action against the maker, by the bearer of a note, payable to 
G P. or bearer; a note of W. H. and G, 2. payable to defendant, 
or bearer, may be given in evidence as a set off, without proof of 
the signature of W. H. or that defendant was in possession of the 
note when the action was brought 


a  .  rmLee”,lté< ‘Cm 


Crarke brought an action against M‘Elroy, before a 
justice of the peace of Dallas county, ona note for $30, 
payable to G. Ponsonby, or bearer, dated 15th January, 
1825, payable Ist of January next. The case being taken 
by appeal to the Circuit Court, verdict and judgement 
there were for the defendant, on the pleas of payment 
and set off. 

On the trial.in the Circuit Court, the defendant offered 
in evidence a promissory note of Warren Hogg and 
George Ponsonby, for $50, dated 18th December, 1823, 
payable to him or bearer, on or before 25th December, 18 24, 
and proved the signature of Ponsonby, but did not prove 
the signature of Hogg; or that he, the defendant, had 
possession of the note previous to the commen-ement of 
this suit, for want of which proof, the plaintiff objected 
to themote being given in evidence as a set off; the ob» 
jection was overruled. He excepted and assigned this 
matter here as error. : 


Tuorincton, for plaintiff. 
H. (a. Perry, for defendant in error, 





oun SAFFOLD delivered the opinion of the 
ourt. 


Ir the note offered as a set off, had been payable to any 
other person, and assigned to the defendant, a different 
question from the present would have been presented ; 
but being made payable to the defendant, it cannot be 
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JANUARY 1827. presumed that after being sued, he had obtained. it for. 
“~~~ the purpose of using it as a set off; and though payable 
j cme to defendant, or bearer, it does not appear that it has ever 
. MEley- been transferred, and it was in, defendant’s possesion, 
_when he offered it asa set off. Ho ‘gg and Ponsonby 
~ “were juintly and severally bound by the note, and as 
thse a4 ites the several debt of each, it was a good set off against 
avi Qepire either. Let the judgement be affirmeds 

Jupce GayLe nowsitting. 


: ore ; Athls Can 


tL), ¢ vr dehera c 
eu htyag arse? Co Pitcher and R, against weupeis adm’rs, Minor’ s Ala. Rep, 321. 


‘-P 


ev - yy) Less Carrsd . tj 

Fhe d AS Ar aa GA ’ ‘ > 
‘a * ‘* ¢ Po 

were '% -> » wf tant.’ oil. g/Ty 

+ 





oe 
Marcusanks v. RoGers. 


1 To sustain a judgement on motion against a sheriff, the record must 
shew that he had not:ce of the motior 
Semble, a motion will not lie for not returning an execution w hich 
had been superseded. 
7 


JUDGE WHITE delivered the opinion of the Court, 


‘Puts was a motion by Rogers against Marchbanks, late 
sheriff of Marion county, for failing toreturn an execution. 
The record does not shew that the sheriff had notice of 
the motion as required by statute, but the clerk in enter- 
ing the judgement, has used the ordinary phraseology, 
“"Phis day came the parties by their attorneys,” and has 
transcribed into the record, the execution for failing to 
return which, the motion was made, with an éndorse- 
ment of the sheriff thereon, (not dated,) that the execu- 
tion had been superseded? 
The assignment of errors raised the questions, 
1. Is.there sufficient evidence of notice to the sheriff? 
2. Can such a motion be sustained, for not returning 
an execution which had been superseded. 
The last question is not fully brought out by the re- 
cord, for it is not shewn that the execution was super- 
. seded before its return day. _ If this appeared, we should 
not hesitate to say that a motion would not lie against a 
sheriff for not returning it. 
As to the first question, we have heretofore determined 
in several cases, that as such proceedings as this axe rigid 
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and summary, the record should shew that notice was JANUARY 1527. 


given, or that this fact appeared to the satisfaction of the 
Court: and that the clerk’s statement in entering the 
jadgement, that the parties appeared by their attorneys, 
will fot cure the defect. Let the judgement be reversed. 
Coauter, for plaintiff. 
J.L. Martin, for defendant im error. 





Guy v. WInsToNn. 


Judgement by default. The transcript contains a bail bond, but ne 
writ. Judgement sustained. 


JUDGE GAYLE delivered the opinion of the Court. 

Ir is assigned as error, that a judgement by default 
was rendered against the plaintiff in error, when no writ 
or other notice had been served on him. 

There is no writ in the record, but the transcript shews 
that there was an affidavit to hold to bail, and a bail bond 
given by defendant below ; that he appeared and attended 
to the taking of depositions, and that the sheriff msde 
a return purporting to be an endorsement on the writ. 
Oa the two last circumstances but lit: le reliance is ploced, 
but taken in connexion with the others, the conclusion 
that a writ was issued and executed, cannot be resisted. 

Judgement affirmed. 


Coaxter, for plaintiff. 
Wootparipee, for defendant in error. 





M‘E:roy v. Dwicur. 
Error to render judgement by default before declaration filed. 


JUDGE GAYLE delivered the opinion of the Court. 
In this case it is assigned as error, that judgement «as 
rendered by default before the declaration was filed. In 
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JANUARY 1827. the record the judgement precedes the declaration, ang 


there is a statement of the clerk, that the declaration wag 
filed several months after the rendition of the judgement, 
The counsel for the defendant contends, that this state. 
ment was not required by the official duties of the clerk, 
and it cannot be noticed as a part of the record. It is 
one of the first duties of the clerk to record the proceed. 
ings of the Court, in the order in which they occurred, 
This statement was proper. and was enjoined try his duty, 
It is the unanimous opinion of the Court, that the judge- 
ment be reversed and the cause be remanded. 


H. G. Perry, for plaintiff. 
TuorincTon, for defendant in error. 


Nore. Rankin vs, Crowells, Minor’s Ala. Rep. 125, accordant. 





Pryor v. M‘Narry. 


1. A written submission to an award is. not to be presumed to be in 
the custody of one of the parties, and having been delivered to one 
of the arbitrators, his evidence, and not the affidavit of the party, is 
the best to prove that it is !ost or mislaid. 

2 Before proving agreements, &c. made by the parties in the pro- 
gress of, and in reterence to an arbitration, the submission must be 
proved. 

3. Incase, for deceit, that defendant by falsely warranting or repre- 
senting the property to be sound, falsely and fraudulently induced 
plaintiff to buy, isa sufficient averment of the scienter. 


In the Circuit Court of Madison county, M*‘Nairy 
brought an action onthe case against Pryor, for fraud 
and deceit in the sale of two horses. The declaration 
averring the bargain and sale-of the horses, at the re- 
quest of Pryor, states “ and he the said Richard Pryor by 
falsely warranting the said horses to be sound, falsely and 
fraudulently induced the said Nathaniel A. M‘Nairy, 
then and there to buy of him,” &c. Issues on the pleas 
of not guilty, accord and satisfaction, arbitrament and 
award. Verdict and judgement for the plaintiff. 

On the trial, defendant proved that he and the plaintiff 
had entered into a written agreement to submit the matter 
to the award of one Craddock and another person at 
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Nashville, that the agreement had been deposited with JANUARY 1827, 


Craddock ; and offered to prove by his own affidavit, that 
he had applied to Craddock for it, but it could not be 
found, and was either lost or mislaid, so that the defen- 
dant by all the diligence in his power had been unable to 
procure or find it. The Circuit Court decided that the 
evidence of Craddock would be the best evidence to 
prove the loss of the instrument, that the defendant could 
not prove its loss by his own affidavit, nor could its con- 
tents be proved. ' 

The defendant then offered evidence to prove that the 


parties were present when the matter was arbitrated, ap- 


proving and consenting to what was doing; that pending 
the arbitration, they agreed that Pryor should take back 
the horses and pay M‘Nairy their value according to 
the estimate of the arbitrators, which evidence on the 
objection of the plaintiff was excluded ; to all which the 
defendant excepted and here assigned as errors, 

1. The matter of the bill of exceptions. 

2. The declaration does not aver either an assumpsi 
or a fraud by the defendant. 


Ketiy, Hurcuinson and Branpon, for plaintiff. 
Cray, M‘Cuiunc and Campseut, for defendant. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 

Tue defendant was not entitled to the custody of the 
paper mentioned in the bill of exceptions. It was deli- 
vered to Craddock for safe keeping. Craddock was there- 
fore able to give the best evidenee of its loss, and while 
his*evidence could be obtained, the affidavit of the defen- 
dant was inadmissible. 

The other evidence offered by the defendant, was an 
indirect attempt to establish the award without first 
ha. ing proved the submission. 

As to the second assignment, it is very evident that 
the declaration is not in assumpsit. To support an ace 
tion for deceit, it is absolutely necessary to aver in the 
declaration, that the defendant knew of the unsoundness 
or defect. It was contended that the declaration was de- 
fective, because it contains no averment of ascienter, or 
that the defendant knew the horses to be unsound ; but it 
is not required that the averment should be in anv set 
form of words. Any allegation which necessarily implies 
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ration charges, that the defendant by falsely representin 
the horses to be sound, falsely «nd fraudulently induced 

e plaintiff to bay them of: him; and concludes with 

ting, so the plaintiff says, that the deiendant falsely 
and fraudulently deceived him on the sale of said horses, 
The representations of the defendant could not be false 
and fraudulent unless he knew of the unsoundness ; the 
declaration then does as substantially charge him with 
the knowledge of the fact, as if the scienter had been 
averred in other words. It is the unanimous opinion of 
the Court that the judgement be affirmed. 

Jupce TaYtor not sitting. 





Goopwin v. YARBROUGH. 


The award shall not be set aside because the arbitrators state as ther 
ground of it, matter which is not a legal cause of action. 


Atrrep YarsrouGu and Rospert Goopwin, agreed 
in writing to submit to the arbitrament of Thomas Ringe 
gold, James Gay and Benajah P. Whitlow, a contro ersy 
between them as to killing a mule and wounding a horse 
of Yarbrough, and killing another horse the property of 
T. C. Livingston, and in Yarbrough’s possession as his 
agent ; which injuries he charged to have been done or 
procured to be done by Goodwin. 

The statement being filed with the clerk of the Cifcuit 
Court, as required by the statute, and the proper order 
issued, &c. the arbitrators returned their award to the 
Circuit Court: That after a full hearing of the allega- 
tions and proofs of the parties, they find that the injuries 
charged in the submission were committed by John A. 
Goodwin, a minor, son of Robert Goodwin, and while in 
his service and on his premises, of which, by his permis- 
sion, said John then had possession, charge and controul ; 
that the damages sustained by Yarbrough, were $125 in 
his private property, and $38 in the property for which 


he was agent, and they award that Robert Goodwin pay 


to Alfred Yarbrough $163, and pay all costs. 
Goodwin filed exceptions. 
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That the plaintiff submitted and the arbitrators déter- JANUARY 1827. 


mined, that which by law he’ could not submit that the 
award Was co ry to law; that the arbitrators made a 
notorious mistake in law ; that as to the property te - 
ingstons the award would not bar a second action agaist 
Robert. nor against John A. Goodwin for the same tort. 
The Circuit Court after hearing the exceptions, rendered 
judgement in conformity to the award. 
Godédwin assigned as error, that the exceptions should 
have been sustained and the award set aside. 


Stewart, for plaintiff. 
Pickens, for defendant in error. 


* 
JUDGE SAFFOLD delivered the opinion of the 


“im majority of the Court. 


Ir is urged that under the submission, the arbitrators 
had no authority to award as to torts committed by the 
son, a minor, in the employment of his father, the plaintiff 
in error: the master or father is not responsible for torts 
committed by his servant or son, unless resulting from 
the service ; if they are unconnected with the service, the 
servant alone is answerable. Supposing the record here 
to exhibit all the facts, we should probably feel little diffi- 
culty in concluding, that in an action according to strictly 
legal principles, the father would not be liable. But by 
a reference, the arbitrators are constituted the judges of 
the whole case, and the parties are presumed to have 
agreed to adjust their differences by the mos: speedy and 
convenient method, without regard to the technicalities 
of law; this is the necessary consequence of this mode of 
trial. The laggdoes not provide or recognize any means 
by which the decision of arbitrators, either as to the 
facts or the law in the case, can be revised by any other 
tribunal. Nothing in the nature of a bill of exceptions 
to their opinion, is authorized. Such trials frequently 
occur in the absence of cousel, and before arbitrators, 
not well informed as to the law and the rules of evidence ; 
and if awards were to be scrutinized by the strict rules of 
law, as applicable to ordinary proceedings in courts of 
justice, trials by arbitration instead of being speedy and 
convenient, would often lead parties into a labyrinth of 
difficulty and confusion. 

The common law rule seems to be, that if the arbitra- 
tors intending to decide according to law, palpably mis- 
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JANUARY 1099. tak@it, itis a gdod reason for setting aside the award so far 
eo™~ as affected by the mistake. But if knowing the law, or 
= laying it out of view, they make what they coneéive, un- 
‘Yarbrough. , ep the circumstances of the case, be am equitable 
. ion, it is no objectiom that the award in some parti- 
€Kyion Awards, cular point, is manifestly against law. * Our statutes pro- 
eS vide that no’such award shall be subject to be reversed 
or set aside, fur informality or other cause, if the subject 
matter of the reference be decided; unless it"appear 
sati8factorily to the Court before whom it may be return- 
ed, to have been obtained by evident partiality, bribery, 
opine ae. corruption or other undue means. ° 
‘This award finds that the injury complained of has 
been sustained ;@@hat the plaintiff in error is responsible 
for it; assesses damages, and is decisive of the contro- 
versy. .The arbitrators, in a supererogatory statement) 
of facts, shew that they charge the father for the act of the 
son, a minor in his service, and in the management of his” 
premises, when the trespass was committed. But they 
do not state whether it appeared that the father was pre- 
sent, that he commanded, advised or approved of the 
trespass ; nor does their statement shew. whether it con- 
tains all the evidence which was before them, or the 
form in which the evidence was received ; nor whether ¥ 
they intended to decide according to the strict rules of 
jaw, or according to their own views of justice and equity. 
None of these matters are necessary to be shewn, in order 


i to sustain an award; but most of them must appear on an 


* application to set it aSide. It is the opinion of the ma- 
jority of the Court that the judgement be affirmed. 


” 





Pitts v. Keyser and Kryser. 


1. Plaintiff producing a note payable to him, is presumed owner ofit; 
though it appears endorsed by him to another. 

2. (his is but a presumption, and may be rebutted by proof. 

3. If the interest be really in such endorsee, the plaintiff cannot re- 
cover, \ 


we Josern C. and Cartes C. Keyser, brought an action 
, of assumpsit, in the'Circuit Court of Pike county ; and 
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declared on a promissory note made by Pitts, payable to SANUARY 1222, 
them. The cause was tried before Judge Crenshaw, at “~~, 
the April termy1826, and a bill of exceptions wasten- = "y" 
dered by ‘the defendant and sealed by the Gourtaby Reyne ®: Rope 
which it appears, that the note described in the declara- . 

tion, and produced to the jury, had on it an endorsement in 

these words: “ Pay Gen. Eldridge S. Greening, orfor- 

der: Joseph C. and Charles C. Keyser.” That no other 

evidence was offered but the note, on either side. The 

defendant moved the Court to instruct the jury, that the 
endorsement on the note, transferring the emtire interest 

in it to a third person, was sufficient to defeat the plain< $ 
tiff’s right of action. The Court refused the charge,and 

instructed the jury that they should n@t take the fact of 

the endorsement into consideration; that if available, the 

@bjection should have been taken when the note was of- 


Pitts now assigns for error, the matter shewn by the 
bill of exceptions. 
Gotpruwaite, for the plaintiff, cited and relied on 
the case of Welch against Lindo, 7 Cranch 159 ; Gergeot & 
against M‘Carty, 2 Dallas 144; 1 Harden’s Reports 562, 
and the cases there cited, Chitty on Bills, edit. of 1817, 
148, 378. ‘ 
GREENING, for the defendants. 


ol 


By JUDGE TAYLOR. 


In a case similarly situated, reported in Wheaton, * o3 Wheags 18 
the Supreme Court of the United States determined 
they would presume the property in the paper sued on 
was in the holder, although there was an endorsement on 
it to a third person, until the contrary was proved; that 
they would presume the endorsement had been made to 
facilitate collection, or for some such purpose, and that 
the instrument had been returned to the owner without 
that object being effected. This presumption like all 
others, might be rebutted by proof, and if it should be 
made to appear by evidence, that the property was really 
in the endorsee, the defendant would have a verdict. This 
case is conclusive on the point, and therefore, let the 
judgement be affirmed. 

Jupce CrensHaw not sitting. 


‘ Notz, See Jobnston use of Stone against English, deeided at this (+7 
erm, 
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Terry and others v. East®anp. 
' 


In an action for an assault and battery, defendant cannot introduce 
evidence of proveeation not immediately preceding and connected 
with the assault, 


JUDGE CRENSHAW delivered the opinion 6f the 
Court. . 

Tris wasan action for an assault and battery. On 
the trial the defendants offered to prove in mitigation of 
damages, that a re time before the combat, the plaintiff 
in their absence, Wad publicly stated, that they had been 
concerned in passing counterfeit money; that this charge i 
had come to their knowledge, and that immediately be? 
fore the assault, one of the defendants saw the plaintiff » 
passing by the bell tavern, accosted him in an angry man- 
ner, and requested a conversation with him, which the 
defendant declined. This testimony was rejected by the 
Court. 

In an action of this description, all circumstances of 
provocation immediately connected with the transaction, » 
and occurring at the same time and place, or whatever 
may be considered as a part of the res gesive are admissi- 
ble in extenuation of damages. But remote circumstances 
net immediately connected with the transaction, or form- 
ing a part of the res gestx, though they may produce a 
high and continued excitement, cannot be given it evi- 
dence. If between the provocation and the assault, there 
has been sufficient interval for passion to.subside, and for 
the understanding to deliberate, the injury@must be im- 
puted to the motive of revenge, and not to the frailty of 
human nature. It would indeed be dangerous to permit 
men to carve out for themselves retaliation for injuries, 
either real ‘or imaginary ; if it be imaginary, the party is 
not entitled to redress; if a real injury has been done by 
a slanderous tongue, the law provides an adequate reme- 
dy. But if men, actuated by what they conceive to be a 
high sense of honor, disdain to apply to the laws of their 
country for redress, and assume the right of avenging 
their own wrongs, they ought not to complain if their, 
acts are judged. by the strict rules of law. 

The record here, doesnot inform us how long the pro- 
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vocation was given before the assault was m&de; but it JANUARY 1827. 


informs us, that immediately preceding ghe assault, East- 
land had declined entering into any explanation or con- 
versation with the defendant who had accosted him ; from 
which it is inferible that the provocation was not so fm- 
mediately connected with the assault as to constitute a 
part of the transaction ; and that a sufficient interval had 
elapsed for passion to subside, and :eason to assert its 
empire. To go beyond this, I am unable to discover any 
stopping point, short of a developement of the history of 
all the intercotrse between the parties during the whole 
previous: period of their lives. 

The rule as here laid down, will have a tendency to 
check the turbulent passions of men, and prevent blood- 
shed and murder; to depart from it would have a con- 


‘trary effect. It is the unanimous opinion of the’ Court 


£ 


that the judgement be affirmed. 

M‘Kintey and Hopktns, for plaintiff. 

Birney, Kecty and Hurcuinson, for defendant in 
error, cited 1 Mass. 11. 


RounTREE v. SMITH. 


Judgement cannot be rendered against a sheriff for an escape, unless 
the verdict expressly find that the escape was by his consent er 
through his negligence ; or that the prisoner might have been re- 
taken, and the sheriff and his officers neglected to make immediate 
pursuit. 


JUDGE WHITE delivered the opinion of the Court. 


Tuts was an action on the case in the Circuit Court of 
Lauderdale county, by Smith against Rountree, late she- 
riff of that county, for an escape. A trial being had on 
the general issue, the jury found the said issue in favor of 
the said plaintiff, and assess his damages by reason thereof 
to $130. On this verdict the Circuit Court rendered 
judgement for the plaintiff, and Rountree has thereupon 
brought his writ of error. 

The only matter relied on as error is, that the verdict 
is illegal and void, and no judgement ought to have been 
rendered thereon for the plaintiff. 


“| 
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CASES DETERMINED IN THE 


JANUARY 10%, By the first section of the act of 1812, ¢ it is provided, 


q 
* Rountree 
v. 
Smith, 
@ Laws Ala, 721. 


“ That no judgement shall be entered against any sheriff 
or other officer, upon anv suit brought .upon the escape 
of any debtor in his or their custody, unless the jury who 
shall try the issue in the cause, expressly find that such 
debtor or prisoner did escape with the consent or through 
the negligence of such sheriff or other officer or officers ; 
or that such prisoner might have been retaken, and the 
sheriff and his officers neglected to make immediate pur- 
suit. 

This language is too plain to be misapprehended. The 
declaration here charged the defendant with having per. 
mitted the escape of a prisoner in his custody, by virtue 
of an execution at the suit of the plaintiff; in other words 


with a voluntary escape ; but the jury who tried the cause § 


did not find expressly that the debtor escaped with the 
consent of the sheriff It is true, from the state of the 
issue, by finding for the plaintiff in the action, they found 
pe defendant guilty of a voluntary escape as charged in 

e declaration. But the words of the statute are impe- 
rative, and can be complied with only by an express find- 
ing in the nature of a special verdict. The judgement en- 
tered on the verdict was contrary to the clear prohibition 
of the statute. It must be reversed and the cause must 
be remanded. 

Jupce Gay Le dissenting. 


M‘Kintry and Hopkins, for plaintiff. 
Coatrter, for defendant in error. 





Neat v. Gaines. 


Sheriff failing to take bail, not liable as special bail, unless be bat 
had due notice as required by statute. 


James S. Gaines sued out a scire faucias to Madison 
Circuit Court against Stephen Neal, late sheriff of Madi- 
son county, reciting that a writ of capias at his suit 
against Samuel Ragsdale, by*the endorsement whereof 
bail was required, had been executed, and said Ragsdale 
atrested by said Neal, then sheriff of said county, by 
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| virtue thereof, and that he failed to take bail as required ; JANUARY 1827, 
by reason whereof, and by virtue of the statute, dc. he pate 


: became liable as bail for Ragsdale. The sc. fa. pro- v. 

) ceeds reciting the judgement against Ragsdale, ca. sa, °™™ 

, thereon returned not found, and requiring the defendant 

| to shew cause. &c. James S Gaines having died, the 
suit was revived in the name of George S. Gaines, his 
administrator. Neal demurred to the scire factas, and , 
thereupon the Circuit Court rendered judgement for 
plaintiff. Neal prosecuted a writ of error to this Court, 
and assigned that the Circuit Court erred in overruling 
the demurrer. 


M‘Kinteyr and Hopxrns, for plaintiff. 
Ke.tty and Hutcuinson, for defendant in error. 


JUDGE TAYLOR delivered the opinion of the 
Court. 


Tue decision of this case depends entirely on the con- 
struction of the last clause of the second section of the 
act of 1807, “ concerning bail in civil cases.” * The first 71*¥*Als-28,29 
section of this statute, points out in what cases bail shall 
be required. The first part of the second section, the 
manner in which the bail is to be bound; and the last 
clause of this section is in these words: ‘ And in case 
the sheriff, or other officer, shall neglect to take such 
bond, or the bail returned shall. be held insufficient, on 
exception taken and entered the same term to which 
such writ shall be made returnable, the sheriff or other 
officer having due notice of the taking exception, shall in 
either case be deemed and stand as special bail; and 
the plaintiff may proceed to judgement against such 
sheriff or other officer, as in other cases against spe- 
cial bail.” 

What is required to render the sheriff special bail ? cer- 
tainly he must have due notice of taking the exception. 
By the express words of the statute, the notice is to be 
given in either case. In the argument it has been asked, 
why take exception and give notice, when no bail has 
been taken? will this apprise the sheriff of any fact not al- 
ready within his knowledge? It is a sufficient answer to 
} say, the words of the statute require it ; and we would not 





by construction, strain a statute to charge an officer. The 
judgement must be reversed. 
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& 
ANDERSON v. GARTH. 


In assumpsit it was proved, that A. sold to G, his crop of cotton, and 
agreed to gin and dehyer it as soon as practicable; G to pay 114 
cents per pound as soon as delivered; the amount of an execution 
which he held against A. to be deducted out of the price. G. was 
wealthy and in good credit, had advanced $50 towards the price, 
and A. had sold and dulvcoed the cotton to another; i! was not ne. 
cessary that G should give further proof of readiness to perform his 
part of the agreement. 


Iw the County Court of Lawrence county, Garth de- 
clared in assumpsit against Anderson that, by written 
agreement between them, defendant acknowledged that 
he had sold to him his crop of cotton, supposed to be 
20,000 pounds, and promised to gin and bale it, and de- 
liver it at Brown's ferry as soon as practicable ; ; and plain- 
tiff bound himself to pay defendant for it at the rate of 
114 cents per pound as soon as delivered ; the amount 
of an execution which plaintiff had against defendant 
($1163 9 and costs,) to be deducted out of purchase 
money; that the defendant’s crop amounted to 20,000 
pounds o!f baled cotton ; that it was practicable for him 
to have delivered it before the commencement of this 
suit: that piaintiff has always been ready and willing, to 
receive and pay for it. Breach, that defendant did not 
and would not deliver the cotton, &c. General issue and 
verdict for plaintiff. 

On the trial the plaintiff gave in evidence the written 
agreement, dated 22d February, 1825 ; and proved that 
the execution was held up and did not go into the she- 
riff’s hands until the 19th of May, 1825 ; that Garth lived 
ten or twelve miles from Brown’s ferry, was a wealthy 
and punctual man, and as witnesses believed but could not 
undertake to say positively, could at any time have com- 
manded $1000; that there was a progressive rise in the 
price of cotion from the {st of March till the 21st April, 
1825, when at Grown’s ferry it was worth twenty centsa 
pound ; that on the 21st of April, 1825, Anderson sold 
and delivered the cotton, amounting to 15,486 pounds, to 
another. person for 14 cents per pound; Garth had be- 
fore this paid him $50 of the purchase. money. The 
plaintiff offered no other evidence of his readiness and 
willingness to pay for the cotton. 
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The defendant by his counsel moved the Court to in- JANUARY 1823 


struct the jury that, unless the plaintiff had proved that he 
was ready and willing to pay for the cotton according to 
said averments in the declaration, he could not recover 
in this action. The Court refused to give this instruction, 
and instructed the jury that, if they were satisfied that 
the defendant had sold and delivered his said crop of 
cotton and thereby put it out of his power to perform his 
part of the contract, no other proof was necessary ; to 
which the defendant éxcepted, &c. and assigned the mate 
ter of the bilkof exceptions as error. 

Ormonn, for plaintiff in error, cited 1 Saund. 319, 320 
note. 5 Bos. and P, 240 note. 7 Term 121, 1 East 203. 
2 Bos. and P. 447. 


M‘Krxtey and Horkrns, for defendant in error. 


JUDGE SAFFOLD delivered the opinion of the 
Court. 

Ir is conceived to be a correct general principle, as con- 
tended for by the defendant in error, that in contracts 
where two concurrent acts are to be done, one being the 
consideration of the other, the party who sues for nonper- 
formance must aver and prove that he had performed or 
was ready to perform his part of the.contract. This 
is the law governing all contracts involving purely de- 
pendent stipulations, and is the doctrine maintained 
in the cases of Morton against Limb, * and Watter- 
house against Skinner, ? and in the several cases to which 
they refer; but as is expressed in the first mention- 
ed case, whether covenants be or be not independent 
of each other, must depend on the good sense of the 
case, and on the order in which the several things 
are tobe done. In this case the defendant in the action 
agreed to gin and bale the cotton and deliver it at a par- 
ticular place as soon as practicable; the plaintiff agreed to 
pay for it as soon as it was delivered. When it was or 
couid be celivered, was exclusively within the knowledge 
of the defendant: he had reccived the amount of the exe- 
cution and the $50 advanced, nearly three fourths of the 
amount of the price agreed on; the’ payment did not 
become due until the entire crop should be delivered at 
the place. From the contract we must conclude that it was 
the intention of the parties that Anderson should deliver 
all the cotton, or give notice to Garth on what day it 
21 


SS a il 
Anderson 


v. 
Garth, 


a7 Term 121, 
6 Bos. & P. 447, 





CASES DETERMINED IN THE 


J4NUARY 16%, would be done; and that he was bound to prove’ this 
wY~ before it could be necessary for Garth to prove that on 


any particular day he was in possession of the small bal. 
ance of money necessary to pay for the crop and ready to 
pay it. It was not necessary that the plaintiff should have 
proved that at any time before the last sale and the deli- 
very of the cotton he was prepared to pay for it. And if 
it is to be reviewed as a contract still open for performance, 
that the time when it was practicable for Anderson to 
have delivered the cotton according to his contract with 
Garth had not arrived: when he made the Second sale of 
it, this sale was clearly a violation of the first contract; 
and Anderson: had thereby rendered himself unable to 
perform it, and after this it was unnecessary for Garth to 
prepare for making payment. It is the unanimous opi- 
nion of the Court that the judgement be affirmed. 





M'‘Kenzie and Bennocx vy. Connor. 


1, In debt, an entire sum may be demanded in the writ, and different 
lesser sums, in different counts in the declaration, if certain and con- 
sistent in themselves. 

@. A recovery may be had on any one such count, if proved, though 
less than is demanded in the writ, or for part of any one count, if 
reduced by payments or otherwise. 

3, The pleadings must shew acertain sum due, with sufficiert preci- 
sion and consistency to enable the Court to render judgement final 
thereon on demurrer. 


M‘Kenzie and Bennock brought an action of debt in 
the Circuit Court of Marengo county, against Connor, to 
recover on the exemplification of a record of recovery by 
- them in the State of Georgia. 

The debt demanded in the writ was $266 623, and 
$100 damages for the detention. The endorsement on 
the writ stated. that the action was brought to recover of 
the defendant the amount of a judgement rendered in the 
Inferior Court of Jasper county, Georgia, in favor.of the 
plaintiffs against the defendant, for the sum of $200 prin- 
Cipa!, $13 50 interest and $13 124 costs. 

The declaration alleged a recovery in Georgia of $200 
debt, as well as the sum of $13 50 damages as interest, 
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and $13 124 costs, in all $226 624. In the breach laid JA¥UARY 1827. 
in the declaration, it was alleged that an action had ac- PBs, A 
crued to have and demand the sum of $266 624, and that ~ Bennock 
the defendant had not paid said sum or any part, &c. to » connor. 
the damage of the plaintiffs $100. The defendant craved 
over of the writ and endorsement, and demurred for the 
variance between the writ and endorsement, the writ and 
declaration, the endorsement and declaration, and be- 
cause the declaration was contradictory in itself. The 
Circuit Court at November term, 1826, sustained the 
demurrer, and the plaintiffs declining to amend, judges 
ment was given for the defendant. 

The plaintiffs here assign ‘for error, that the demurrer 
was sustained by the Circuit Court, whereas it should 
have been overruled. 










































Pickens, for the plaintiffs. 

The sum demanded in the writ, and the sum demanded 
in the conclusion of the declaration are the same. The 
description of the, judgement in the endorsement of the 
writ, and that set out in the descriptive’ part of the dec- 
laration are the same; there is therefore a correspondence 
in these parts where it is required, and if so, no variance. 

That more may be demanded in debt than recovered, _ 1 chitt. Pi. 94, 
#8 considered settled. Whatever sum is demanded in i ieant 2003, 
the writ, the same sum must be used in that part of the s00 12 Mell 26 
declaration referring to the sum demanded The sum XP. 557. 12 Base 
demanded at the conclusion of the declaration is no more 816. 1 Saund. 288 
required to correspond with the description of the cause ”” 
of action in the declaration than the sum demanded in 
the-writ is. If more can be demanded in the writ than 
the sum recovered, or shewn to be done, surely an equal 
amount may be demanded in the conclusion of the decla- 
ration which refers alone to the demand in the writ. 

If there be no variance in the record, then the question 
is, whether more can be demanded than the amoutit re- 
covered. 

If the demand at the conclusion of the declaration 
should rather agree with the sum shewn to be due by 
the declaration than with the sum demanded in the writ, 
then this may have been amended by the record, and ’ 
therefore not demurrable by our statute. ¢ a Stat, 1824, p.17. 


Stewart, for the defendant in error. 
The writ, endorsement and declaration are variant from 
each other, and the declaration is inconsistent in itself. 


* 
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sanvanvith The variances were fatal, and the Court below properly 


Pe 
M‘Kenzie and 
Bemock 


sustained the demurrer. The plaintiffs contend that in 
debt it is well settled that a party can sue for more and 


‘connor, “recover /ess: this I am willing to admit, but only in cer- 


a 8 Wheat. 294-5 
31-101 

& Appendix II, 
page 17, 


tain cases; and | think the law well settled on the sub. 
ject. 

The action of debt is to recover in numero, and not in 
damages. When a party sues to recover a debt. he ean- 
not recover another one. The same particular debt must 
be specifically followed through the ‘pleadiigs, and even 
to the judrement. 

Formerly the very amount of debt sued for must be 
recovered, or none could: this rule has been relaxed so 
far as relates to debt on simple contract, and debt has 
been held to lie where the amount was uncertain, but re- 
ducible toa certainty. The law is clearly, that although a 
party may recover less in simple contract than he sues for, 
by a failure of proof or otherwise, get the pleadings must 
account for the deficit, or it must be remitted. bither it 
must be shewn as payment, or to be a recovery ona 
single count when there are several for distinct debts; or 
if on a failure of proofs and the verdict is for less, then 
there may bea remitier, though this may be even after 
verdict. But the sum can be diminished only by matter 
dehors the debt claimed, or by extraneous circumstances. 

This doctrine is very clearly settled by the Supreme 
Court of the United States, in the late and very impor- 
tant case, Hughes against Union Insurance Company of 

’ Baltimore, “ decided in 1825, and is very elaborately ar- 
gued in Justice. Washington’s opinion in the same case,’ 
in the appendix. ‘The conclusion is, that a less sum than 
demanded.in the writ may be recovered when the demand 
is shewn by several distinct counts to be distinct debts, 
or where the precise sum demanded is reduced by ex- 
tringic circumstances, which must appear or be accounted 
for, else the judgement must follow the demand in the 
writ, and the specific debt must be followed through all 
the proceedings to the judgement, and this from the very 
nature of the action. Here there is but one count, and 
but one debt claimed in the declaration, and that a diffe- 
rent one from that claimed in the writ. 

Courts have never went so far in the relaxation of the 
rule in debt as contended by the. plaintiffs. There isa 
material distinction between debt on record, and debt on 
uncertain demands. All the authorities cited by the 
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plaintiffs will be found upon enabindsinn to be confined JANUARY 1027, 


expressly to debt on simple contract ; they go no further. 
I do not believe they have even been extended to debt on 
specialties, without the extraneous Circumstances above 
mentioned; and in cases of debt on records of another 
State, (entitle :d to the same validity as of our own,) being 

‘ for specific debts, an@ capable of grtat cértainty. where 
the exemplification will eoulitic: "the whole or none, I 
believe I can fearlessly assert that no case could be shewn 
where the law has been changed from what it was. 

Debt is a technical action; when the debt is from its 
nature certain and specific, and there ts but one count, 
the same one laid in the writ must be specific ally fc olhage 
ed in the declaration, and not wnother one. In debt, par- 
ticularly on recor’/s, anv variance will be fatal. ¢ 

The plaintiffs cannot come here and say their pleadings 
were amendable ; they refused to amend in the Court be- 
low. 


By JUDGE SAFFOLD. 


In sustaining the demurrer the Court 1s charged to 
have erred. Without any inquiry into the effe -ct of the 
variance between the writ or the endorsement thereon, 
and the declaration. or the necessity of oyer, it will be 
sufficient to notice the variance and contradiction in the 
declaration itself, in as much as it can derive no aid or 
certainty by reference to the writand endorsement. 

The action of debt was only for the recovery of a spe- 
cific sum in numero. The pleadings must contain sufh- 
cient certainty to enable the Court to render final judge- 
ment thereon for the sum demanded, unless the claim be 
diminished by evidence of extrinsic circumstances. It 
is true that, when an entire sum is demanded in the writ 
or commencement of the declaration, and it is shewn by 
different counts to consist of several distinct accounts, 
which together do not equal the aggregate demand, the 
diffesahtcouiits being certain and cons: sient in thems oo es 
will be sustained ; and if some of the counts are prove 
entire, though others are not, a recovery may be had on 
such as are established, Or if, after any particular count 
has been proven as laid, the claim be reduced by evi- 
dence of part payment or otherwise, the residue may be 
recovered. 

In this case, the declaration.consists of but one count ; 
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savant the sum thereby demanded is uncertain and variant ig 
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M‘Kenzie and 


Bennock 


itself. Had it been necessary for the Court to render 
judgement for the plaintiff on demurrer, the plea of nul 


Connor. ® tiel record or otherwise, without the Imtervention of a 


jury, no sum for which it could be rendered would have 
corresponded with the entire count. Judgement affirmed. 

JupGE CRENSHAW, who presided in the Court below, 
Not sitting. 





Riptrort v. Hatt. 


1. On complaint in the County Court against a guardian, after plea 
to the merits and verdict, and judgement against him, he cannot 
question the jurisdiction. 

2. Guardian failing to return his account, though not summoned to 
account employing the slaves, &c. of his ward, in bis own service, 
keeping his own stock on the lands, and feeding them on the corn 
of his ward, should be displaced. 

3. After verdict and judgement against him, on his plea of not guilty 
to the whole complaint, -he cannot object that matters were tried 
by the jury, which should have been determined by the Court. 


Davip RipirTog, on the complaint of Dixon Hall, was 
summoned to the County Court of Montgomery county, 
to shew cause why his detters of guardianship on the es» 
tate of Wesley D. Hall, should not be revoked. Charges 
and specifications were made as follows: 

1. A general charge of mismanagement of the pro- 
perty and illegal conduct as guardian. First, In using 
Wesley D. Hall’s negroes in his own business, during the 
year 1823, returning their hire to the Court at his own 
valuation, instead of | hiring them at public outcry, as re- 
quired by law. Second, The whole of his ward’s negroes 
and plantation in | 824, being so mismanaged as to yield 
only $15Qmett profits, or thereabouts. Third, Selling 
farming utensils, wagon, cotton gin andistock to Wesley 
D. Hall, at a higher price. Fourth, Raising his own 
stock on his ward’s farm, feeding them out ‘of his corn 
without measurement, and without returning the same to 
the Court. Fifth, Employing his ward’s negroes in the 
years 1824 and 1825 in many matters of his own, to the 
great hindrance of the crop. Sixth. Ginning his ward’s 
cotton with a bad gin, which he had sold to he 
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to some of the property of his ward, and the use and em- 


ployment thereof. First, Not shewing how he disposed 
of the boy George, in the year 1823. Second. Employ- 
ing said boy George in his own buSiness since 1823, and 
making no return of him as hired. Third, Indistinct- 
ness ir, many articles in his returns. 

At May term, 1826, of the County Court, Ripitoe 
moved tu strike out the first, second and third specifica- 
tions under the first charge, and the whole of the second 
charge with the specifications. The motion being over- 
ruled, he claimed a trial by jury, and plead, 

1. Not guilty to the whole complaint. 

2. That he had not been cited to account. 

3. That he had settled and made his returns, which had 
been allowed. 

The informant, Dixon Hall, took issue on the first plea, 
and en his motion the second and third were set aside. 
The jury found Ripitoe guilty as charged. Judgement, 
that he be removed from his guardianship, and that the 
informant recover against him his costs. Ripitoe appealed 
to this Court. The assignments. of error on which the 
decision turned, appear in the opinion of the majority of 
the Court, delivered by 


JUDGE CRENSHAW. 


In this case, there are many assignments 6f error. That 
which was principally relied on is, that the jurisdiction of 
the Couirt does not appear from any part of the proceed- 


phan’s Court, whose powers by subsequent -tatute have 
been vested in the County Court, is authorized (for 
good and sufficient cause) to displace a guardian. ‘The 
Court then had jurisdiction of the subject matter. It was 
contended that the record must shew that the ward was 
domiciliated in Montgomery county, and that Ripitoe 
was appointed guardian by the Court of that county. 
This seems to bemore properly matter of evidence. Af- 
ter verdict the objection comes tuo fate. It should have 
been made, or insisted on before the defendant plead to 
the merits. By pleading to the merits, he admitted that 
he was amenable to the jurisdi¢tion of the tribunal, before 
which he was charged. All the pleas shew that he was he- 
fore the proper tribunal, and by one of them, he has 
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2, Charge: Improper returns, or no returns at all, as 7ANUARY 1897, 
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ings. By the 47th section of the act of 1803,% the Or- a Laws Als, 384. 
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JANUAR Yile27. averred that he has made his returns, and that his accounts 
— ~~ were alloweds * If I understand the meaning of language, 


Ripitoe , 


v, 
tpl 


this obviously implies that his accounts had been allowed 
by thé. Court of Montgomery county, in which the com- 
plaint which plea wa’ intended to answer, was made. 

t also appears from the evidence which is made a part of 
the record, that Ripitoe had returned an inventory and 
had it recorded, ‘hough the order allowing it was hot re- 
corded. This shews at least, that he conceived himself 
to he answerable to that Court, and implies that the guar- 
dianship had been there granted, and the other extraneous 
circumstances necessary to give that Court jurisdiction, 
As the statute prescribes no particular mode of proceed- 
ing, nothing more is necessary {0 appear of record, than 
that the Court had jurisdiction of the subject matter of 
controversy ; that the guardian had an opportunity of be- 
ing: heard, and has been removed for good and) sufiicient 
cause. 

But it is also assigned, that no sufficient cause of re- 
moval appears. It was contended that the only legal cause 
of a removal of a guardian is, that after being summoned, 
he refuses or neglect to return an inventory. or to ac- 
count annually. This is, indeed one cause of removal, 
but the statute says he may be displaced for any good and 
sufficient cause. That is. as I conceive, for such cause as 
would authorize a court of equity, or any court vested 
with authority, as to the custody of the person and estate 
of a minor, to remove his guardian. No court of equity 
would hesitate long to remove a guardian for the causes 
set forth in this complaint, the verdict of a jury having 
ascertained the complaint to be true. 

It was farther objected, that matters-were ‘tried by the 
jury, which should have been determined by the Court. 
The trial by jury was claimed by the appellant; he plead 
not guilty te ‘the whole matter, amd cannot now be per- 
mittedito take advantage of his own wrong, and insist that 
this was error. All the cther objections, I think, are 

_equaliy dnavailings Indeed I viewsthis proceeding as in 
the nature of a petition, or suit in equity, &c. where strict 
rules of pleading and technical forms are not observed; 
and the revising Court ought notto be astute imsearching 
for objections in distinctions, which might perhaps be 
available im an action at law, but ‘cannot be regarded in 
equity, unless the record shews that a material right, or 
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ts some principle of justice has been violated. It is the JANUARY 1827, 
e, opifiion of the majority of the Court, thatthe judgement «~~ 
d be afirmed. — ; 
1 GoxtpTuwaire, for appellant. Mall 
e. THorINGToN, for appellee, cited Laws Ala. 195, sec. 6; 
of 2 Scho. and Lef. 173, 192: Reeve’s Dom. R. 127. 
d 
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. Jounson, use of Srone *v. ENGLISH. 
n 1, Efdorser of a note cannot maintain an action against the maker, 
f for the.use of the endorsee, his endorsement appearing on the note. 
" 2. In such ease, the presumption that the endorsee has no interest in 
t the note is rebutted and destroyed. 
WitrtamM Jounson, for the use of Thomas Stone, sued 
' Joshua English in the Circuit Court of Dallas county, in 
/ assimpsit, on a promissory note made by English to 
’ Johnson. The note was produced with the following 


‘endotsement: “I assign the within note to Thomas 
Stone) value received, December Ist, 1823. William 
Johnson.” The plaintiff took a bilk of exceptions at the 
trial, which vas sealed by Judge Saffold, then presiding, 
shewing that the said note, so endorsed, was offered. to 
be read to the jury: to which the defendant’s counsel ob- 
jected, on the ground that the endorsement shewed the 
interest to be in Thomas Stone, and the plaintiff refused 
to strike it out. No other evidence was offered by either 
party. . The Court refused to permit the,note to be read 
to. the jury. The plaintiff took a nonsuit, and brought 
the,case to this'Court to revise said decision and assigned 
the same as error. . 

Hirencock, for the plaintiff. 

The Supreme Court ‘of the ‘United StatéS have de- 
cided,# that when a note comes back into the possession a3 Wheat. R.182, 
* | * of anendorser, he may maintain an action off it without 
striking out thé endorsement. <A writ of error will lie 
on a judgement of monsuit when costs are allowed. 

Pickens, for defendant. 


I i ey 


JUDGE TAYLOR delivered the opinion of the Court. 5 pits vs. Keyser 
By a former decision-of this Court’ it was determined & Kerser, ante, 
22 
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JANUARY 1897. that the holder of an instrument of this kind would be 


Ove 
Johnson, use of 
Stone. 


v. 
English. 


@Laws Als. 69. 


5 Laws Ala. 70. 


¢ Acts of 1824, p. 
12. 


43 Wheat.R. 182. 


+ 


presumed to be the owner until the contrary appeared. 
Here the contrary doesappear by the acknowledgement 
of the plaintiff in instituting the suit for the use of the 
endorsee. The judgement must be affirmed. 


" By JUDGE CRENSHAW, 


By the common law, a chose in action could not be as- 
signed so as to authorize the assignee to maintain an ac- 
tion at law in his own name ; but the assignment operated 
as an authority for ‘the assignee to sue for and recover , 
the money in the namie of the payee or obligor. The 
act of 1812, * which authorizes the assignee to sue in 
his own name, does not in this respect materially alter 
the common law. It still leaves the assigneerat liberty 
to proceed as at common law in the name & the payee or 
obligee. But without recurring to the common law, I 
hold that the plaintiff was not bound to strike out the en- 
dorsement, and thereby lose the security of the endorser, 
in order to get the note as evidence before the jury. I 
am unable to learn how the. striking out of an endorst- 
ment, or the alteration of an instrument of writing, could 
make it better and more competent evidence than it was 
before. If it could be stricken out, and thereby rendered 
admissible, the Court should have considéred that as 
done which ought to have been done. We also have « 
statute which authorizes an action to be brought in. the 
name of one person for the use of another, ’ and another 
statute which makes the person for whose use it is brought 
liable for costs. ° If the endorsee, suing in the name of 
the ‘payee for his.own use, does not come within the pro- 
vision of these. statutes, I do not well know for what kind 
of case they were intended to provide. » When the record’ 
shews that the action was brought for these of the en- 
dorsee, as‘far as relates’to the admissibility of this»testi- 
mony, itis’ the same_as if the action, had been brought in 
his.own name. In @ither case, a recovery would bar 2 
second. action against the defendant who.was the maker 
of the note. rs s by 

I am also of opinion that a writ of error lies from @ 
judgement of nonsuit; for as to that action, the judge- 
ment is final and ¢arries costs. iis 

In the case,of Dugan against the United States, ¢ the 
Court expressly lays down the jaw to be, ‘that if any per- 
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son endorses a bill of exchange to another, whether for JANUARY 1527. 


value or for the purpose of collection, and shall come to 
the possession thereof again, he shall be regarded, unless 
the contrary appear in evidence, as proprietor ; and shall 
recover, notwithstanding there may be one or more en- 
dorsements in full, and whose names he may strike from 
the bill or not, 4s he may think proper. This authority 
applies directly to, the present case, and shews that though 
the action is brought in the name of Johnson, (not mate- 
rial for whose use, ) Johnson shall be considered the legal 
proprietor, and may maintain the action, without striking 
out his endorsement to Stone. 

To consider the questions on any ground, I think the 
evidence was admissible, without striking out the en- 
dorsement; and that, therefore, the judgement should be 
reversed and the cause remanded. Judgement affirmed. 

Jupce SaFFoLp not sitting. 





THompson v. AYREs. 


With the transcript of the proeeedings’ at law, the clerk certifies a 
copy of a release of errors, as written on a bill in Chancery, filed 
in the same Court, for the purpose of obtaining an injunction, the 
release is part of the record, and judgement must be affirmed. 


In the Circuit Court of Madison, county Ayres’ ob- 
tained an original attachment against Isaac Wells. 
Thompson being summoned as garnishee in the case, on 
his answer, judgement was rendered against him, and he 
sued out a writ Of error to this Court. The clerk of the 
Circuit Court, after setting out a transcript of the record 
and proceedings on the attachment, states that, to enjoin 
the abOve judgement against John Thompson, the said 
garnishee, he filed his bill in said Circuit Court, in Chan- 
cery against said Samuel Ayres, and on said bill made and 
executed a release of errors at law, in the words follow- 
ing: “Know all men by these presents, that I, John 
Thompson, of Madison county, State of Alabama, do 
hereby release all errors at law, in the cause within named, 
and judgement enjoined. Witness my hand and seal, 


a i 


Johnson, use gf 
Stone. 


¥, 
English, 
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CASES DETERMINED IN THE . 


JANUARY 1897. this,” &c.. Belowthe copy of the release, follows the 


usual certificate of the clerk, authenticating the tran. 
script. ° 

Tuornton, for defendant in error, moved that'the writ 
of error be dismissed, and the judgement affirmed. 

Branvon for plaintiff in error, resisted the motion on 
the ground that the release is certified to*have been made 
on the bill in Chancery, is no part of the record in the 
case at law, and that the record in this case only could 
be brought up by the present writ of error. 


JUDGE CRENSHAW delivered the opinion of the 


. Court. 


We are of opinion that. the release as certified by the 
clerk, is to be considered a part of the record, 
Writ of error dismissed, and judgement affirmed. 


Woops v. Nabors. 


1. A certificate of the Register of the Land Office of the United 
States, not issued in the discharge of his official duties, is not evi- 
dence. ° , 

2. A bare shewing that the tenant in possession was the highest bid- 
der at the United States land sales, does not shew his right of pos- 
session, or that the person having title before suing for possession, 
must give him notice to quit. 


Durs was an action of trespass by Nabors against 
Wood, in the Circuit Court’ of Jefferson county, brought 
tory the title and recover possession of a half quarter 
section of land. General issue. Verdict and judge- 
ment for plaintiff. 

On the trial the plaintiff gave in evidence, a cercificate 
of the Register ofthe United States J.and Office at Tusca- 
loosa, stating thatat the public sales there cn.the—— day 
of January, 1825) the plaintiff and one®? Lane, were the 
highest bidders, and purchased the»land in controversy, 
and that Lane had assigned to the plaintiff. The defen- 
dant objected tothis certificate as evidence, but the Court 
suffered it to be read for the purpose of shewing the time 
the land was sold. The plaintiff also gave in evidence 
a patent to himself for the land, dated 5th July, 1825. 
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It was proved that the land in question, was offered JANUARY 1827. 


for sale at the land office at Huntsville, in January, 1819; 
that the defendant was the highest bidder, and the land 
struck off to him. ' 

The Court instructed the jury, that if Wood ‘was in 
posséssion at the time title vested m Nabors, and had not 
shewn a right of possession in himself, notice to him to 
quit was not necessarv to be proved ; to all which the de- 
fendant excepted, and assigned here the matter of the bill 
of exceptions as error. 


Buabek, for plaintiff. 
Joun H. Jones, for defendant in error. 


JUDGE SAFFOLD delivered the opinion of the 
Court. 

In admitting the evidence objected to, the Circuit 
Court seems to have limited it to prove “the time when 
the lands were sold,” in order as it would seem to enable 
the jury to ascertain the time that possession had been 
withheld. The certificate introduced, appears to have 
been an extra official paper, not necessarily issued by the 
Register in the regular discharge of the duties of his 
office. There is no law authorizing such officers to cer- 
tify such facts as evidenve, although they bear relation to, 
or are connected with their offices. . We are of opinion 
that the certificate ,in question should not have been re- 
ceived as evidence in any form, or for any purpose. It is 
not shewn that Wood ever had any estate in the premises 
beyond bare possession ; his being the highest bidder, and 
the land being knocked off to him, was not sufficient to vest 
him with any title or interest. If he had paid a twentieth 
part of the purchase money, he might perhaps have been 
entitled to hold possession for forty days. Whether he 
did this much oply,or more does not appear, nor does there 
appear any contract or privity, or any thing to constitute 
the relation of landlord and tenant, between Naors and 
him, or between him and the government, from which 
Nabors derived title. Nothing appears on the record to 
exempt him from the character of a trespasser, or to 
make it necessary that the plaintiff, before the institution 
of the suit, should have given him notice to quit. But 
on the first point stated in the bill of exceptions (the 
admission of the Register’s certificate in evidence.) the 
judgement must be reversed, and the cause be remanded. 
Jupce GayLse not sitting. 
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o Laws Ala. 826, 


° CASES DETERMINED IN THE 


Rinatpi v. Rives. 


Where there is written evidence in the power of the party to pre 
cure, parol evidence is inadmissible. 


Rives brought an action of debt in the Circuit Court 
of Dallas county, in August, 1822. against Rinaldi 
on a promissory note for $150, dated 6th September, 
1820, payable 12th November, 1821: Rinaldi pleaded 
nil debet, and a special plea, alleging that he gave said 
note to the plaintiff to secure the payment of part of lot 
No. 34, in the town of Cahawba, before that time pur- 
chased by him of Rives; that said lot was sold by the 
State of Alabama, at public sale, agreeably to law, in 
May, 1819, for $ ; that on the 28th November, 
1821, an act of the General Assembly was passed, en- 
titled “ an act for the relief of purchasers of the first sale 
of lots in the town of Cahawba;*% by which it is pro 
vided, among other things, that a deduction of fifty per 
cent shall be granted to all purchasers or holders of lots, 
sold at said sale, on their paying into the Treasury of the 
State the amount due on the 20th of May, 1822 ; that 
Rives, on said 20th of May, was the owner of lot 34, and 
on that day, availed himself of the provisions of said act, 
and obtained a deduction of fifty per cent on the sum then 
due the State; that the 5th section of said act, secures 
to purchasers of any part of a lot so sold, all the terms 
and benefits thereby granted to original purchasers ; that 
he (defendant) was always, and now is ready to pay plain- 
tiff the amount due by him according to the 5th section 
of said act; also a tender of the same before action 
brought, and refusal by the plaintiff to receive, Ac.; 
that he claimed :the full amount, &c. The plaintiff 
filed a general replication, and a verdict was found for 
the plaintiff. 

On the trial the defendant offered to prove that the 
plaintiff had confessed that the facts set forth in the se- 
cond plea of the defendant were true as therein stated. 
The Court on objection made, refused to permit the facts 
of the plea tobe proved in that manner. The defendant 
excepted, and brought the case. to this Court, and now 
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assigns, for error that, said testimony was proper and JANUARY 127. 
should have been received. be md 
TuorincTon, for the plaintiff in error. Be 

H. G. Perry, for the defendant. 


By JUDGE WHITE. 


By the 6th section of the act 1821, referred to, it is en- 
acted that purchasers to obtain the benefit of its provie 
sions, shall sign and file in the office of the Secretary of 
State, by the 20th of May, 1822,a declaration in writing, 
expressing their consent to’ the same, and that they 
shall pay to the Secretary for receiving, recording and 
filing the same, one dollar. If then the plaintiff below 
availed himself of the provisions of said act, as alleged 
in the second plea, there must have been written, if not: 
record, evidence of that fact, accessible to the plaintiff in 
error, which he should have produced, or accounted for 
the non production of, before he could, according to the 
tules of law, be permitted to give an inferior grade of 
evidence to the jury, in support of his plea. We are 
therefore of opinion that the Court. below did not err in 
rejecting the testimony, and that the judgement must be 
afirmed. 





Armstronc, M‘Genee & Co. v. Gay. 


i, Protest given in evidence to jury, the plaintiff afterwards, when 
the evidence was gone through, relying on other evidence as suffi- 
cient to support his issue, moves to withdraw it fromthe jury: He 
may do so, the Court not having charged the jury as to the effect of 
the protest, or of any of the evidence. 

2. A. M. & Co. drawonJ G. L. in April, at sight ; the drawee having 
no funds of theirs in hands. The bill presented only in August and 
acceptance refised. The payee entitled to recover of drawers, 
though demand and notice not in reasonable time ; and although, if 
demanded in due time, it might perhaps have been paid and although 
drawers thought drawee would pay. They having no right to ex- 
pect drawee would pay,.and the bill being drawn for their accom- 
modation. 


James Gay brought assumpsit against Armstrong, 
M‘Gehee & Co. in Tuscaloosa Circuit Court, on an in- 
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JANUARY 1827. land hill-of exchange drawn by them, at Mobile, the 14th 
~~ April, 1823, on’ James G. Lyon at St. Stephens, payable at 


Arinstro: 
M‘Gehce 2 
v 


Gay. 


“ to. sight to the plaintiff for $378 95. 


The declaration contained three counts on the bill, and 
acommon count for merchandize and cotton sold. The 
first count alleges'a presentment and refusal to pay, the 
time in blank, and a notice of nonpayment to the drawers 
on the 25th August, 1823. The second count alleges a 
presentment for acceptance and notice to drawers time in 
blank.. The third count alleges a presentment, time in 
blank, and that Lyon had not at any time from the draw- 
ing of said bill; any effects of the drawers in his hands ; 
that he had received’ no consideration from the drawers 
to accept the bill, and that they had sustained no damage 
for want of notice to them of nonpayment, &c. 

The defendant, -M*Gehee, and Crawford (a copart- 
ner,) pleaded the general issue, and at the October term, 
1825, a trial by jurv was had before Judge Gayle. 

The defendant took a bill of exceptions at the trial, by 
which it appears that the’ plaintiff offered a protest made 
bya notarv public of Washington county, for nonpay- 
ment of the bill, shewing a presentment in that county. 
The defendants objected to the introduction of the pro- 
test as evidence, on the ground that it was a protest of an 
inland bill; which objection the Court overruled, and 
the protest was read. After all the evidence had been 
introduced, the plaintifFasked leave to withdraw the pro- 
test, conceiving he had made proof enough otherwise to 
support his issue, and not wishing to endanger the cause. 
The defendant objected to the withdrawal : but the Court 
permitted it, no instruction then having been given to 
the jury as to the legal effect of the protest, or of any of 
the evidence. 

The bill of exceptions further shews, that the plaintiff 
offered in evidence, the depositions of James G. Lyon, 
the drawee, and of Latham Cooper, a clerk of Armstrong, 
M‘Gehee & Co. The witness, Lyon, states that he be- 
came indebted to. Armstrong, M‘Gehee & Co. in April, 
1823. for upwards of $600; that he gave his note for the 
amount, pavable,the first day of January thereafter, which 
note was by them transferred to William Armstrong, 
and has since been paid to him; other than this, that he had 
no funds of the drawers, nor of any one over which 
they had control ; that the bill was presented to him by 
Gay, for payment, in August or September, 1823, and 
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payment was refused for want of: funds of the drawers in JANUARY 1827- 


hand, knowing tpat the note made by the witness had 
been transferred by them, and because the firm of A. M. 
& Co. had been dissolved ; and also, because he knew, or 
rather supposed that the check (accompanying the bill 
of exchange) on the Mobile Bank, which was intend- 
ed by the drawers to remunerate the witness for pay- 
ing the bill, would not be paid by the Bank; that 
when‘the bill was presented to the witness, a letter was 
also handed directed to him, and sealed, in the hand 
writing of Joshua Armstrong, one of the partners of the 
firm of A. M. & Co. which was as follows: 

Sir: I have drawn on you for $378 95, in favor of 
James Gay, which please pay. I enclose you our check 
for the same amount: which you can dispose of to the 
Bank. I will be up ina few days. — 

, Your friends, 
ARMSTRONG, M‘GEHEE & Co. 
Call on Gamble for assistance. 
James G. Lyon, Esq. 
St. Stephens. ° 

The check enclosed was as follows: 

“$378 95. Mosite, 14th April, 1823. 

The Cashier of the Bank of Mobile, pay A. B. or 


bearer, three hundred and seventy eight ,*°, dollars. 


ARMSTRONG, M‘GEHEE & Co.” 

The witness said he considered the check as a proposed 
indemnity to him to induce him to honor the bill. The 
bill never was paid by him to Gay nor any one else, and 
A. M. & Co. never placed him in funds to pay said bill. 

On cross examination by the defendants, being asked 
if he did not owe $58 to the drawers at the date of the 
bill, and also the note for $600, due the ist January 
thereafter, he says: that in March or April, 1823, he 
owed and gave his note for upwards of $600, due the 1st 
of January thereafter; that Joshua Armstrong, previ- 
ously to his becoming a partner of the firm, owed him 
$100, for which he held his note; that he gave Mr 
Woodyard an order on him for a barrel of sugar and a 
bag of coffee, which were delivered to Mr Woodyard, 
amounting to about $50, for which amount the note of 
Joshua Armstrong was credited with his privity and 
consent; and that he did not owe the firm said sum of 
$58. He further states in answer to defendants questions, 
23 
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JANUARY 1827, that he was doing mercantile business in St Stephens, 


and bought goods of the drawers when hg gave his note to 


Armst . e . 
M'Gehee & Co. them ; that it is usual for mercantile men to accommodate 


each other by lénding money, and sometimes by making 
and accepting bills, when a sufficient intimacy exists to 
justify it; merchants sometimes accept drafts for each 
other without expectation of indemnity previously given ; 
this however, depends upon circumstances: that Joshua 
Armstrong was the acting partner of the firm of A. M, 
& Co., and that the witness did not doubt that said Arm- 
strong believed he would. pay the draft to Gay ; that he 
thinks he should have paid the bill if presented within a 
few days after drawn; that on one occasion he paid a 
similar draft drawn by the same firm in favor of W, 
Woodyard, which was accompanied by a check of indem- 
nity, drawn by A. M. & Co. on the Mobile Bank, which 
was duly paid by the Bank. He could not say what the 
intention of the drawers was, as to the check ; they might 
have understood that the witness would have negotiated 
it at the St Stephens Bank, but he believed it was intended 
for his indemnity for paying the bill; that he has known 
the St Stephens Bank, and Bank of Mobile, to advance 
money on checks drawn on each other, when thev were 
satisfied the checks would be paid ; that he has no doubt 
A. M. & Co. expected he would, if necessary, have en- 
dorsed the check to the, St Stephens Bank at the time 
when drawn, but it could not be when they were present- 
ed, as they had then dissolved their partnership, and it 
was generally believed they had failed; that in April, 
1823, he considered the firm solvent, and had always un- 
derstood that William M‘Gehee was wealthy. 

Latham Cooper in his deposition said, that he was the 
clerk and book keeper of the firm of A. M. & Co. in 
Mobile, previous to, and on the 14th April, 1823; that 
there were no funds of the firm in the hands of Mr Lyon 
at that date, to his knowledge, and he thinks if there had 
been, he must have knéwn it. Lyon was indebted at that 
time to the firm, by note, payable ist January, 1824, in 
the sum of six hundred and some dollars, and also in the 
sum of $58 by account, due previous to the date of the 
note, and not included in it; that he thinks there was a 
small balance in the Mobile Bank, at the date of the bill, 
to the credit of the firm, not exceeding $20. ‘The firm 
was in the habit of depositing money in Bank, and had on 
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gomeoccasions overdrawn their deposites ; but that it was JANUARY 1827. 


not usual for the Baak to honor checks over thé actual 
deposite, and this depends upon the extent of deposites, 
and standing of the person in Bank; that there were 
deposites made after the 14th of Avpril, 1823 ; how soon 
after, or amount not recollected. Deposites were made to 
meet notes in Bank, and also for general purpose:, with- 
out appropriation. He believes tnat from the 14th April, 
1823, till the 1st May, there were demands in Mobile due, 
and falling due during that month, sufficient to consume 
the deposites in Bank during that period ; the difference 
was but few dollars either way. He knows of no depo- 
sites having been made in Bank to meet the draft drawn 
on Lyon ; he knew of the existence of that draft a few days 
after drawn; sometimes there were deposites in Bank 
of from one to five hundred dollars, unappropriated for 
from one to four days. He proves the signature and 
hand writing of the letter and check to be Joshua Arm- 
strong’s. 

Cross examined by the defendants, he savs, he supposes 
the check was sent by the hands of Mr Gay to Lyon, to 
raise money to meet the draft, by a deposite of said check 
in the St Stephens Bank, as there were transactions of this 
character between the two Banks, as he believes. He he- 
lieves that merchants are in the habit of accommodating 
each other by endorsements and acceptances when they 
believe it safe; but never knew Mr Lyon to endorse or 
accept for A. M. & Co.; that about the 23d of May, 
1823, Joshua Armstrong handed over Lyon’s note to 
William Armstrong, and parted with all interest therein ; 
that the credit of the firm was good in the Mobile Bank 
the 14th April, 1823. 

The defendant’s counsel moved the Court to instruct 
the jury that, if from the facts stated by Lyon and Coo- 
per, they believed the defendants had a fair pretence for 
drawing the bill, and had a reasonable expectation that it 
would be honored, that then it was necessary to prove a 
presentment of the bill for payment, within a reasonable 
time after it was made, and notice to the defendants with- 
in a reasonable time afte such presentment and refusal, 
in order to charge the defendants; which instruction 
the Court refused. 

The defendants further requested the Court to charge 
the jury that, if they believed the facts deposed by Lyon 


179 









































~~ / 


Armstrong, 
M‘Gehee & Co. % 


v. 
Gay. 





CASES DETERMINED IN THE 


JANUARY 1827. and Cooper to be true, then that the defendants drew 
“—v~ on funds in the hands of the drawee of the bill; which 
= ) Minh to, instruction the Court also refused. To which opinions 
as our. the defendant excepted. The depositions of Lyon and 
; Cooper contain all the evidence in relation to the two last 
instructions prayed. 
The jury founda verdict for $443 22, for the plaintiff, 
The defendants brought the cause to this Court, and 
assign for error the matter of the bill of exceptions ; and 
also that judgement was rendered against all the defen. 
dants as on an issue submitted to the jury, when in fact, 
only two of them pleaded. 
Coxxier and Hitcucock, for the plaintiffs in error. 
Barton and Pickens, for defendant, cited several au- 
@ 4 Cranch 141. t thorities. @ 
Compe. 603. 2 The cause was argued at the July term, 1826, and held 
Hay oR. oer, Under advisement until this term ; at which, by a majority 
Cee awe or Of the Court, the judgement was affirmed. The opinions 
Se eng, ©, given are, however, not to be found on file. 
—_ Jupcr Crensuaw dissenting, and Jupce Gay_e not 


sitting. 


STEBBINS Vv. Fitcu. 


Pleas of the garnishee on a scire facias against him, bringing in ques- 
tion tle regularity of the proceedings as between the plaintiff and 
* the defendant to the attachment, may be stricken out as frivolous. 


JUDGE TAYLOR delivered the opinion of the Court. 


Avy original attachment at the suit of Fitch was issued 
against one Bates, as a nonresident, returnable to the 
Circuit Court of Mobile county, and Peters and Steb- 
bins were summoned as garnishees. At May term, 1821, 
the plaintiff filed his declaration. At November term, 
1821, the following entry appears: “ Defects of the pro- 
ceedings waived, with leave to plead without giving spe- 
cial bail, sci. fa. to issue against Peters and Stebbins, 
garnishees.” Prior to this, on the 14th day of Novem- 
ber, 1821, the defendant appears to have plead non- 
assumpsit, without having replevied, and issue was joined 
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thereon. At the succeeding term, May, 1822, a’ verdict JANUARY 1227, 


was rendered against Bates tor $1304 63 ; but no judge- 
ment was rendered thereon unul an adjourned term in 
January 1824, when: judgement was entéred nunc pro 
tunc. Atthe same term with the verdict, a judgement 
nist was rendered ayainst the garnishees. A sci. fa. was 
issued thereon, and returned to Maysterm, 1823, when 
the death of Peters was suggested, and there was the 
usual order to proceed against Stebbins as survivor. At 
February term, !824, Stebbins appeared and filed several 
pleas : The first is to the form of the scire fucias ; the 
second, that there is no record of a recovery against 
Bates, the defendant to the attachment; the third, ‘hat 
Bates had appeared by attorney, and pleaded to the de- 
claration of the plaintiff; the fourth, that Bates‘by con- 
sent of the plaintiff, pleaded without putting in special 
bail. 

The plaintiff replied to the second plea, and moved the 
Court “ to quash and set aside” the first, third and fourth 
pleas as frivolous. ‘The Court sustained this motion, and 
on the second plea, adjudged that there was such a re- 
cod as the plaintiff in his replication thereto alleged; 
whereupon final judgement was rendered against Stecb- 
bins for the amount of the judgement against Bates. On 
this judgement, Stebbins, the garnishee, prosecutes this 
writ of error, and assigns as errors, 

1. There does not appear to have heen a judgement 
rendered in favor of the plaintiff against Bates, the de- 
T- to the attachment : 

- The Court erred in quashing the first, third, and 
bet pleas of said Stebbins ; and, 

3. In sustaining the replication to his second plea; and, 

4. In giving judgement against said Stebbins. 

It is one of the rules of this Court, “ that no error will 
be considered which is not specially assigned.” The last 
assignment, therefore, cannot be noticed; the first and 
third amount to the same, and are contradicted by the 
record. We are of opinion that a judgement nune pro 
tunc, rendered in an inferior court, must, in this Court, 
be considered as if it had been rendered at the proper 
time. We are, therefore, bound to consider the judge- 
ment against Bates as if it hatl been rendered at the same 
term with the judgement upon which it was founded. 

As to the second assignment, the garnishee cannot be 
permittéd to take advantage of any irregularity in the 
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proceedings between the parties to the attachment. If 
there had really been no judgement against Bates, the 
garnishee might well have assigned this as error; for if, 
without such judgement, he had paid to the plaintiff the 
money he owed to Bates; such payment would not have 
been algood defence ivan action by Bates against him, 
But thefe is a judgement against Bates, which operates 
asa complete distharge as to the garnishee ; and if Fitch 
and Bates have thought proper to depart from the usual 
practice in such cases, a third person cannot be permitted 
to contest the legality of their proceedings. Let the 
judgement be affirmed. 


Hitcucock and Parsons, for plaintiffs. 
RanDALt, for defendant in error. 


~ 


* 





Garver v. Cray, et al. 


Service of process by the sheriff elect, (vefore he was qualified,) as 
the deputy of his predecessor, after the term for which he was 
elected has expired, is valid. 


Dest in the Circuit Court of Limestone county by de- 
fendants against plaintiffin error. The writ of capias was 
returned ** Executed 7th October, 1822. James Slaughter, 
shitriff, by Ryffin Coleman, deputy sheriff.’ Garner plead 
in abatement that the writ was not executed by the sheriff, 
or any other lawful officer of said county, and that Slaugh- 
ter was not, at the date when it purportsto have been 
executed, the sheriff of said county. Issue being taken 
thereon, on the trial it was admitted by the parties that, on 
the third Monday in September, 1819, James Slaughter 
was elected sheriff for the term of three years, but did 
not qualify or take upon himself the office, until January, 
1820, until which time the sheriff appointed. under the 
territorial government continued to aét; that on the 
first Monday in August, 1822, Ruffin Coleman was elected 
sheriff, and qualified in November, 1822, until which 
time said Slaughter continued to act as sheriff. 

The Court instructed the jury that the sheriff could 
lawfully execute the duties of his office for three years 
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from the time of his giving bond, qualifying, and taking JANUARY 1627. 
the duties of the office upon himself, and until his suce ““vV™ 


cessor should take upon himself the duties of the office ; 
to which the defendant excepted. Verdict and judge- 
ment for the plaintiffs. 

Garner assigned that the Court erred as stated in the 
bill of exceptions. 


CoattTer, for plaintiffs in‘error, cited the Constitution 
of the State, art. 4. sec. 24. 


M‘Kintey and Hopkins, for defendants inverror. 


* JUDGE CRENSHAW. 


TuereE can be no doubt but it is the election which 
gives title to the office, and from that period the term of 
office commences, although the sheriff elect cannot act 
until he has given ‘Bond and qualified according to law. 
But as between the parties to the suit. (in order that there 
may not be a chasm in the administration of justice,) we 
are inclined to recognize the principle that the acts of a 
sheriff de facto are valid. When the writ was executed, 
Colemam by virtue of his election, was entitled to the 
office, yet Slaughter originally came into the office by a 
lawful title, and continued to perform its duties, and 
Coleman, the person most interested in complaining, 
acted as his deputy. As to the public, and between the 
parties to the suit, we must say, that under these circum- 
stances, the service of the writ was not void, and are 
unanimous in affirming the judgement. * * 

Jupce GAYLE not sitting. 





Henry Suita v. Tae Commissioners of Roaps, &c. 
of Lauderdale County. 


On the proceedings of the Countv Court of Commissioners of Roads, 
&e for laying out aroad, procredings in the nature of an appeal 
will not hie, until final order confirming the report of the jury. 


THE court of commissioners of revenue and roads of 
Lauderdale county; having appointed a jury to lay outa 


% 


» Garner 
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Clay et al. 
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JANUARY 1827. road in the county, five of the jurors made theirreturn 
“~~ of the road as marked out bv them. Henry Smith theres 
© upon ~— a certiorari to remove the proceedings 
into the Cireuit Court. The Circuit Court, at October 
term, 1825 ,sdismissed_the certiorari. ei sued outa 
® writ of error, and made several assignments of error. 







‘ 
JUDGE TAYLOR delivered the opinion of the 
























Court. 
a Ir was.pfemature to sue out a certiorari before the 
ty County Court had made out an order confirming the 
YY report of the jury, or appointing an overseer to cut out 
& ' the road, which would have been equivalent to such order. 


Parties cannot be permitted to remove a case of this kind 
into a superior court, without making resistance in the 
court of original jurisdiction. Let the judgement of. the 
Circuit Court be affirmed. 


Coa Ten, for plaintiff. 
Maariv, for defendant in error. 





WesstTerR and Smitu v. Wyser, et al. 


1. A*plea may be amended by leave of the Court, at any time before 
al trial, and aft@r verdict and new trial granted 

2." plea puis darrien continuance, may be amended, and the amended 
plea may ne entitled .s of the term when the original was filed. 

3. If plaintiff accepts a writing, as an accord and satisfaction from a 
third person, with condition to dismiss his suit, it is a good bar, 


WesstTer and SMITH as copartners, declared in the 
Circuit Court of Tuscaloosa county, at September term, 
1823, against Wvser, Colgin and M‘Gehee, in assumpsit. 
The declaration contained two common counts for work 
and labor by the plaintiffs as bricklayers, and for mate- 
rials furnished, &c. in building an academy. The defen- 

’ dants pleaded nonassumpsit and a special plea, alleging 
that they assumed only as agents for the proprietors of 
said academy, and not on their own account, which the 


rr plaintiffs knew, &c. General replication and issue jomed. 
sa At September term, 1824, the defendants filed a plea 
. puis darrien continuance, alleging that since the last con- 














_— 


~~ SS Uc Cw we ae * ee 





SUPREME COURT OF ALABAMA. 


tinuance, to wit, on a certain day, the trustees of. said JANUARY 1897. 


academy, (naming them,) had executed their deed, and 
delivered the same to the plaintiffs, obligating themselves 
to pay to the plaintiffs all the rents, issues and profits 
arising from these and occupation of the academy, as 
fast as they might accrue, until the’ plaintiffs’ demand 
should be satisfied, on condition that the plaintiffs would 
dismiss theif suit. &c.; which writing the plaintiffs receiv- 
ed in full satisfaction, &c. To this plea the plaintiffs re- 
plied generally : issue was joined, and a trial had at the 
same term. Verdict for the plaintiffs for $128 90; and 
on motion of, the defendants, a new trial was granted. 

At March'term, 1825, the defendants prayed for leave 
toamend their plea puis darrien continuance, which was 
granted, and they then offered an amended plea, entitled 
as of September term, '824, as follows: “now at this 
term, to wit, &q. ufitil which day the plea aforesaid was 
last continued, came the plaintiffs and defendants. &c. and 
defendants say that after the 2d day of March, 1824, 
when this cause was last continued, to the present term, 
to wit, on the 20th day of March, 1824, &c. R. L. Ken- 
non, J. L. Tindall, J. Owen, M. Williams, and L. Pow- 
ell, trustees of the Tuscaloosa academy, executed their 
agreement in writing, &c. as follows: * Whereas, upon 
an examination of the accounts of J. J. Webster, by J. 
Wyser, W. R. Colgin, and W. M‘Gehee. commissioners 
duly appointed by the stockholders of the Tuscaloosa 
academy, there appears to be a balance due said Web- 
ster of $152 60, for building said academy. Now b@Pit 
known, that the undersigned, in order to make payment 
of said sum, and also in consideration of said Webster 
withdrawing, at his own individual costs, all legal pro- 
ceedings which he may have instituted against said com- 
missioners, (meaning said defendants,) and all right of 
hereafter sustaining any such suit against them as trus- 
tees of said academy, to pay over to said Webster all 
moneys that have or may hereafter accrue to them as 
trustees from rent, use or occupation of said academy, 
after deducting contingent expense:, and which they may 
collect, until said claim, (meaning the claim of said Web- 
ster for building said academy) is discharged.” - Aver- 
ring that said writing was duly delivered to said Web- 
ster, who was then copartner of Smith, and that Webster 
as copartner of Smith, received said writing from said 

24. 
# 
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trustees, in full satisfaction and discharge of the premises 
in declaration mentioned, andall damages andsums of mo. 
nev thereon accrued, &c. verification, &c. and duly sworn, 

The plaintiffs resisted the motion for leave to amend 
the plea, and also moved to reject it, begause it was a plea 
puis darrien continuance, and the defen¢@accrued anterior 
to the /ast continuance of the cause; and because there 
had been an issue and verdict on the original plea, anda 
new trial; which objections were by the Court overruled, 
The plaintiffs, then moved the Court to require the de. 
fendants t@ éntitle their amended plea as “of the present 
term of the Court, instead of September - : and also 
moved the Court to strike out the said ametided plea for 
the several reasons afvresaid ; which several motions and 
objections of the plaintiffs were by the Court overruled, 
as is Shewn by a bill of exceptions taken by the plaintiffs 
and duly sealed. r-. 

The plaintiffs then filed to said amended plea a general 
demurrer. 

The Court overruled the demurrer and gave judgement 
for the defendants. 

The*plaintiffs brought their writ of error to this Court, 
and assigned ‘as causes for reversal that the Court below 
erred, 

1. In overruling the demurrer to defendants plea. 

2. In permitting the,defendants to amend their plea. 

3, 4, and 5. In receiving the amended plea in the form 
tendered, in refusing to require the defendants to entitle 
it ren and in refusing to strike it out, &c. as shewn 
in the bill of exceptions. 

Corx1er, for plaintiffs in error. 

Barton and Pickens, for defendants. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 

In this case I am of opinion, that the demurrer to the 
plea puis darrien continuance was properly overruled; that 
the instrument cf writing which the plea avers to have 
been accepted by the plaintiffs in satisfaction of the ac- 


Brion, must conclude them, and that it virtually dismisses 
their action... The plea was clearly good and sufficient. 

It was also regular to permit the defendants to amend 
their plea, which may be done at any time before trial. I 
Pa therefore, that the judgement below should be af- 
krmed. 





In this opinion the Court are unanimous. 
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Cot.iER, for the plaintiffs in error, prayed a rehearing JANUARY 1627, 
for the following reasons : —~ 

There are two questions as to the amended ‘plea: 1, ¥°**,& Smith 
Could the plea. properly be amended? 2. Was .the Wer etal 
amended plea properly pleaded? 

First. At comiifion law, the power to amend pleadings 
was very limited. Judgements might be amended at the 
same term when rendered, because they were considered 
in fiert and not of such high solemnity, till the adjourn- 
ment of the Court, when they became consummated. But 
Courts did not permit pleadings to be amended ; the ut- 
most nicetygyas required, and any omission, however 
small, was held fatal to the action or defence. _We can- 
not look to adjudications on statutes in England or our 
sister States for an alteration of this law, unless their 
statutes of amendments are the same as ours. 

This amendment was permitted after verdict, judge- 
ment and new trial, at the instance of defendants. We 
believe that under our statute, no amendment can pro- 
perly be made after trial, except in the judgement.. This 
is inferred from the statute itself. “ This idea seems coun- g Laws Ala, 45% 
tenanced by the opinion delivered in this very cause. 

There appears to be no precedent decided on the English 

statute where an amendment was allowed after anew 

trial; the decisions seem opposed to this idea.’ A new swm. Bim. Rep. 
trial is said to be to try again an issue once tried before a $20 Rum Bject. 
jury, and this will appear plain when we consider that 

anciently the English Courts did not grant new trials, but 

the parties’ remedy was by writ of attaint or suit in Chan- 

cery. Onawrit of attaint the jury heard the same proof 

and tried the same issue the former jury did. ° Courts in ¢ Burrows R. 
England afterwards, for good reasons, substituted the 

new trial for the attaint; from which view it results, as 


‘well as from considering the definition of the words “‘new 


trial,” that it is only to retry the issue once tried. 
The statutes of amendment do not extend.-to pleas puis 
darrien continuance. Those pleas are always received 
with great caution, and much strictness is required in 
drawing them. In this they are similar to pleas in abate- 
ment, whicli according to all authorities, are not within @ 
the statutes of amendments, It may well be questioned 
if those statutes extend to any but pleadings in the ordi- 
nary course. The plea puis darrien continuance being ex- 
traordinary, is, I am inclined to believe, not reached by 
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JANUARY 1827. general legislation on pleading, but only by special pro- 
wy~ vision, unless the intention be very clearly expressed. 
Webster & Smith There can be but one plea pluis darrien continuance: * to 
wees , Permit the amendment, is to permit two pleas to be plead- 
473" “» ed; for every amended plea‘is a new plea and a new is- 
ay sue is made on it. ° * 
tin and Ref. Second. A plea puis darrien continuance must be plea- 
ded before a continuance intervenes after the matter of it 
e1Haywood, 104. arises. © It is true, there is a decision in Coleman and 
2 Wils.137.1 Str. : > : +, . 
493. Salk. 178. Caines’ cases, which supports the position that Courts 
ee a may permit such a plea to be filed at any time before 
* trial. But the opinion in that case is so short, that we 
cannot learn. if it is founded on common | rules, ora 
statute ; but it i> probably founded on a statute, as it is in 
direct opposition to the English adjudications. 

The amended plea was filed after the intervention of a 
continuance, and as every amended plea is to be consider- 
ed as a new plea, and as this is only to be considered as 
pleaded from the time when verified, (for till then it was 
a nullity,) we must conclude the Court erred in not re- 
jecting it. No fiction can make it relate back to the time 
whenthe first one was pleaded, for fictions cannot be 
made to operate against fact ; they can only be applied to 

@3 Burr. 1243, further the design for which they were instituted. ‘ 
2 Day, 202, awi- | It is true, the statute seems in the last clause to give 
2 en very general powers to the Court, but the latter words 
° are to be controlled by the previous special words ; and if 
so itis clear. Matters of substance are not amendable 
unless there be on the record something to amend by. 
otion for rehearing denied. 



























